Dept. of Consumer Affairs v. Byron Robusky

CITY OF NEW YORK
DEPARTMENT OF CONSUMER AFFAIRS

THE DEPARTMENT OF CONSUMER AFFAIRS, :
DEFAULT DECISION AND ORDER

Complainant, Violation No.: LL5133480
: License No. 0867464(PS)
-against- :
: Respondent’s Address:
: 1211 Loring Avenue
: Brooklyn, NY 11208
BYRON ROBUSKY, : Date: March 31, 2009
Respondent. :

The Notice of Hearing charged the respondent with violation of the
following:

1) Title 6 of the Rules of the City of New York (“6 RCNY?),
Section 1-14 and 6 RCNY, Section 1-16 for failure to answer
a subpoena duces tecum,;

2) 6 RCNY, Section 2-234 by giving false testimony under oath;
and
3) Title 20 of the New York City Administrative Code, Chapter

1, Section 20-101 by failing to maintain the standards of
honesty, integrity and fair dealings required of licensees.

Upon the respondent’s default, I FIND the following:

Findings of Fact

A hearing was scheduled for February 19, 2009. There was an
appearance on behalf of the Department. However, although duly notified of
the time and place of the hearing, the respondent failed to appear. Accordingly,
no testimony or other evidence was taken.

DECISION AND ORDER:

The respondent is found guilty upon default.
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The respondent is ordered to pay to the Department of Consumer Affairs
a TOTAL FINE of $1350 as follows:

Charge 1:  $500 (6 RCNY Section 1-14); $350 (6 RCNY Section 1-16)

Charge 2:  $500

In addition, the respondent’s process server license (No.867464) is
revoked effective immediately for violation of charge 3. The respondent is
directed to surrender its license document to the Licensing Division
immediately. If the respondent continues to operate, with a revoked license, it
is subject to CRIMINAL PROSECUTION and/or civil penalties of $100 per day
for each day of unlicensed activity, as well as the closing of its business and/or
the removal of items sold, offered for sale, or utilized in the operation of its
business, pursuant to the Administrative Code of the City of New York Sections
20-105 and 20-106 (the “Padlock Law”).

This constitutes the Order of the Department of Consumer
Affairs.
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M. Mirro
Administrative Law Judge

NOTICE TO RESPONDENT(S): If you wish to file a MOTION TO VACATE this
decision, you must submit the motion to the Director of Adjudication, Department
of Consumer Affairs, 66 John Street, New York, NY 10038, within 15 days from
the date you knew or should have known of this decision. The motion must
include the following: A check or money order for the sum of $25 payable to the
Department of Consumer Affairs; and a sworn statement outlining a meritorious
defense to the charges alleged in the Notice of Hearing; and a statement offering an
excuse for your failure to appear on the designated hearing date. In addition, you
must serve a copy of your motion to vacate, and any related documents, on the
Legal Services Division of the Department of Consumer Affairs, 42 Broadway, 9%
Floor, New York, NY 10004.

Mail payment in the enclosed
envelope addressed to:

NYC Department of Consumer
Affairs

Collections Division

42 Broadway, 9" Floor

New York, NY 10004

N.Y.C. Departinent of Consumer Affairs ¢ 66 John Street-11" Floor ¢ New York, N.Y. 10038 ¢ (212) 361-7770
Website address: WWW.NVC.gOV/CONsSUMers rev. 6/13/03ns




CITY OF NEW YORK
DEPARTMENT O CONSUMER AFFAIRS

_______________________________________________________________ x
DEPARTMENT OF CONSUMER AFFAIRS, NOTICE OF HEARING
Complaiant,
LL# 5133480
-against-
Byron Robusky,
License # 08674064
(Process Server Individual)
Licensee/Respondent
________________________________________________________________ X

TO THE ABOVE NAMED LICENSEE:

In accordance with the powers of the Commissioner of the New York City Department of
Consumer Affairs (“the Department”) set forth in Section 2203(e) of Chapter 64 of the
Charter of the City of New York and Section 20-104 of the Administrative Code of the
City of New York (“the Code”), YOU ARE HEREBY ORDERED TO APPEAR FOR
A HEARING AT THE ADJUDICATION DIVISION OF THE DEPARTMENT OF
CONSUMER AFFAIRS, 11TH FLLOOR, 66 JOHN STREET, NEW YORK, NEW
YORK on THURSDAY. Februarv 19, AT 9:30 AM to have charges against you heard

concerning violations of the Code, found in: Chapter 1 of the Code, beginning at Section
20-101 (known as the License Enforcement Law); Chapter 2 of the Code, Subchapter 23,
heginning at Section 20-403 (known as the Process Servers Law); Title 6 of the Rules of
the City of New York (6 RCNY™), beginning at Section 1-01 (known as the License
Enforcement Rules); Title 6 of the Rules of the City of New York, Chapter 2, Subchapter

W, beginning at Section 2-231 (known as the Process Scrvers Rules);

AND SHOW CAUSE why your license to operate as an Individual Process Server
should not be suspended and ‘or revoked; why monetary penalties should not be imposced
on you: why you should not be prohibited, based on your lack of fitness. from holding

any Heense issued by the Department on the following grounds:




Complainant, The City of New York Department of Consumer Aftairs, by its attorney,
Wanda Day, Esq . as and for its complaint upon information and belicf alleges the
following:

License Status

1. Respondent, Byron Robusky, has held an Individual Process Server Heense issucd
by the Department since on or about February 1992
2 The licensc is renewable in two-year intervals
3 Respondent’s process server license is due to expire on February 28, 2010.
FACTS
4 Tn or about March 2008, the Department initiated an investigation mto
Respondent’s process server business practices

Respondent Failed to Respond to the Subpoena Duces Tecum

5 On May 22, 2008, the Departn;]ent issued to Respondent a subpoena duces tecum
for production of certain of Respondent’s books and recotds, including, inter alia,
Respondent’s process serving logs that he is required to maintain for the petiod of
two years, putsuant to 6 RCNY 2-233

6 On May 30, 2008, Respondent failed to appear and to produce the documents
requested

7 On June 23, 2008, the Department scheduled another meeting for Respondent to
produce the records requested.

§  On June 23. 2008, Respondent failed to appear and 1o produce the documents

requested




Respondent Filed A False Affidavit In The Courts Of The State OF New York.

9 Inor about March 2008, the Department received a " Traverse Report”™ from the

Honorable Arlene Bluth, Civil Court Judge, New York County, who presided

over the matter of Financial Credit Corp. v, _

10. Judge Bluth reported that Respondent filed a false affidavit of service in the

-case in that the Respondent’s affidavit, which he caused to be filed in that
court, affirmed under penalties of perjury that _lived at 52 Carmine
Street, Apartment 625, New York, NY when he in fact did not.

11 Respondent alleged in his affidavit that at the time he affixed service to Mr
Hassell’s apartment door, he spoke to Mr. Hassell’s neighbor, Ms. Corrado, in

Apartment 621
12 Respondent alleged in the affidavit that (|| veciticd ta: I

in fact reside at 52 Carmine Street, Apartment 625, New York, NY

13 Respondent also stated under oath that ||| o1 Respondent that [

-was not in the military

14 Respondent also alleged in the affidavit that he couid not ascertain _
ptace of employment upon reasonabie application

15 The address, 52 Carmine Street, New York, NY, 1s a residential buiiding with a
“Spirits Liquor Store™ on the ground floor and 16 apartments on the upper five
levels

16. The doorbells for the apartments have a vertical listing by numbers 1 throughl 6

fiont top to bottom and have no namcs

(]
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None of the apartments at 32 Carmine Street, New York, NY waie numbered 021
or 625

Next door is the addiess known as 52A Carmine Sticet.

That address contains a business operating as a copy and mail center named “Elite
Business Services Inc,” that has 40 key-lock mailbox rentals and two in the

lower right of the mailbox bank were numbered 621 and 625.

CHARGES

Count }

The allegations of paragraphs 5-8 above are incorpol ated by reference as though

fully realleged herein.

Respondent failed to answer a subpoena duces tecum issued to him by the

Department, in violation of 6 RCNY § 1-14 and 1-10

Count 2

The allegations in paragraphs 9-17 above are incorporated by reference as though

fully realleged heretn

Respondent gave false testimony under oath in the matter of Financial Credit

Cormp. v. in violation of 6 RCNY 2-234

LACK OF FITNESS

The alteeations of paracraphs 5-17 above are incorporated by refcience as thoueh
= [ ] W =

fully realleged hercin



6 By virtue of the activities described above Respondent violated § 20-101 of the
Code by failing to maintain the standards of integrity. honesty and fair dealing

required of licensees

WHEREFORE, the Department demands that an order issue: (1) revoking or
Respondent’s license for a period of no less than threc years; (2) finding Respondents
unfit to hold future Department licenses; (3) imposing maximum fines on Respondents
for each and every charge set forth herein; and (4) granting such other relief as is deemed

just and proper.

YOU HAVE THE RIGHT TO BE REPRESENTED BY COUNSEL

IF, AFTER THE HEARING ON THESE CHARGES, YOU ARE FOUND TO HAVE
VIOLATED THE LICENSING LAWS OR REGULATIONS AS CHARGED
HEREINABOVE, YOU MAY BE SUBJECT TO A FINE, YOUR LICENSE MAY BE
REVOKED, AND/OR OTHER PENALTIES MAY BE IMPOSED, AS AUTHORIZED
BY LAW

iF YOU DO NOT APPEAR FOR THE HEARING AS ORDERED, A DECISION MAY
BE RENDERED ON DEFAULT, YOU MAY BE SUBJECT TO A FINE AND
LICENSE REVOCATION, AND AN ADDITIONAL PENALTY FOR FAILING TO
APPEAR MAY BE IMPOSED

THE DATE OF THIS HEARING WILL NOT BE CHANGED UNLESS A WRITTEN
REQUEST FOR AN ADIOURNMENT IS RECEIVED BY THE DIRECTOR Ot
ADJUDICATION OF THE DEPARTMENT, A COPY OF THAT REQUEST IS
DELIVERED TO THE COUNSEL'S OFFICE OF THE DEPARTMENT AND TO Al L
OTHER OPPOSING PARTIES IF ANY, AT LEAST 3 (THRIE) BUSINESS DAYS
PRIOR TO THE HEARING, AND UNLESS THE REQUEST IS APPROVED. THE
REQULEST WILL BE APPROVED ONLY IF THERE IS PROOE OF TIHE NECESSITY



FOR THE ADJOURNMENT A HEARING MAY BE ADIOQURNED IF REQUESTED
FEWFR THAN 3 (THREE) BUSINESS DAYS BEFORE THE HEARING ONLY
UPON PROOF OF AN EMERGENCY AND AFTER EVERY OPPOSING PARTY
HAS BEEN NOTIFIED

IN ORDER TO DEFEND AGAINST THESE CHARGES, YOU MUST APPEAR
EITHER PERSONALLY OR THROUGH AN AGENT FAMILIAR WITH THE CASE
IE AN AGENT APPEARS WITHOUT YOU, WHAT HE OR SHE SAYS WILL BE
DEEMED YOUR OWN TESTIMONY

IF YOU DO NOT SPEAK FLUENT ENGLISH, YOU ARE ADVISED TO SUPPLY
YOUR OWN INTERPRETER.

A BOOKLET ENTITLED "ADMINISTRATIVE HEARING GUIDE" WHICH
EXPLAINS THE HEARING REGULATIONS OF THE DEPARTMENT MAY BE
OBTAINED IN PERSON OR BY MAIL FROM THE ADJUDICATION DIVISION,
NYC DEPARTMENT OF CONSUMER AFFAIRS, 66 JOHN STREET, 11TH FLOOR,
NEW YORK, NEW YORK 10038

Dated: December 31, 2608
New York, New York

For: Jonathan Mintz
Commissioner

Department of Consumdr Affairs
Legal Services Division

42 Broadway, 9th Floor

New York, NY 10004

Phone: (212) 487-4292
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