
 

VIA ELECTRONIC MAIL 

 

April 17, 2014 

 

Dear Ms. : 

 

Thank you for contacting the NYC Department of Consumer Affairs (“DCA”) 

concerning the Earned Sick Time Act (“Paid Sick Leave Law” or “Law”). You 

have asked the following question: 

 

I have over 7 employees.  Some of my employees are salaried employees who 

definitely qualify for paid sick leave.  However, I also have hourly employees 

who are speech language pathologists who determine their own work schedule, 

have the ability to accept or reject any work assignments, to whom I pay an 

hourly wage of  more than 4 times the federal minimum wage but I am confused 

as to what "call in for their work assignments at will" means.  These employees 

maintain ongoing work assignments (clients) and I usually call them if I have 

any new assignments- at which point they can decide to either take the 

assignment or not.  Can you please help me clarify this?  

 

What speech pathologists are exempted by the law? 

 

Section 20-912(j) exempts from the Law certain physical therapists, 

occupational therapists, speech language pathologists, and audiologists. In order 

for the speech language pathologist exemption to apply, each of the three 

following conditions must be met: (i) the pathologist must be licensed by the 

New York State Department of Education; (ii) the pathologist must call in for 

work assignments at will and determine their own work schedule with the ability 

to reject or accept any assignment referred to them, and (iii) the pathologist must 

be paid an average hourly wage, which is at least four times the federal 

minimum wage. See Sections 20-912(j) and 20-913(f)(iv) of the Law.  

 

What does the second requirement (i.e. “must call in for work assignments at 

will and determine their own work schedule with the ability to reject or accept 

any assignment referred to them”) mean? 

 

The second requirement contemplates that the pathologists set their own 

schedules, manage their own time and choose their own work assignments. 

While you have stated that the pathologists can reject assignments, it is not clear 

from the facts you present whether your speech pathologists have autonomy with 

Alba Pico 

First Deputy 

Commissioner 

 

42 Broadway 

8th Floor 

New York, NY 10004 

 
+1 212 436- tel 

 

nyc.gov/consumers 

 

 



 

regard to their “clients” or you manage these employees’ time and schedules.  If 

you do manage the pathologists’ time and schedules with regard to existing 

clients, then the exemption does not apply. 

 

The plain language of the Law, as well as its legislative history helps inform our 

analysis. (See attached testimony of 

 a professional staffing agency.) 

 

For further information describing the Law and for helpful materials such as 

FAQs, one page guidance for employers and a copy of the Notice of Employee 

Rights that employers are required to distribute, go to 

www.nyc.gov/PaidSickLeave. 

 

Employers may contact the Department of Consumer Affairs as described below. 

 

• Email PaidSickLeave@dca.nyc.gov  

• Call (212-NEW-YORK outside NYC) and ask for information about Paid 

Sick Leave  

• Online Live Chat, available at nyc.gov/BusinessToolbox 

 

I hope this is of assistance. 

 

Sincerely, 

 

 

Paid Sick Leave Division 

New York City Department of Consumer Affairs 

42 Broadway, 8th Floor 

New York, New York 10004 
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