UNITED STATES DISTRICT COURT
SOUTHERN DETRICT OF NEW YORK

L X

JONATHAN MINTZ, Acting Commissioner of the
Department of Consumer Affairs of the City of New

Yotk, and the CITY OR NEW YORK, :
63 CV 7100 EMEK)
Plajntiffs,
{“Action 1™
-against
NEXTRL COMMUNICATIONS, ING
Defendant.
< A g o e e ——— x

R i T P N x

JONATHAN MINTZ, Acting Commissioner of the
Depastment of Constmer Affairs of the City of New SR
York, and the CITY OF NEW YORE,
05 CV 7130 (KMK)

{“Action 27)

Plaintiffs,
-against.

SPRINT SPECTRUM, I, P
Defendants

T N ———————— e b e e s i+ mr A |t b, i 1y x

—. - R —— x

SPRINT NEXTEL CORPORATION,
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JONATHAN MINTZ, Acting Commissiomer of fhe
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SETTLEMENT AGREEMENT

Now this Mf‘day of Apzil 2006, come the parties Jonathan Mintz, the Commissioner

of Censumer Affairs for New York City (the “Department of Comsumer Affairs” o1




“Department™), by and through the undersigned Assistant Corporation Counse! for New York
City, and Nextel Comnmumications, e ( “Nextel™), Sprint Spectium, L.P {“Sprint"} and
Sprint Neztel Corp (“Sprint Nextel™), through counsel of record (collectively, the *Parties™)
and state as follows:

WHEREAS, tis Agreement is made and entered into by the Parties; and

WHEREAS, the Department filed suit against Nextel in the case styled Minez v. Nextel
Communications, Inc, No 05 CV 7100, currently pending in federal district court for the
Southern District of New York, claiming viclations of New York City’s Consumer Protection

Law (“CPL"), Administrative Code § 20-700 ¢f seq , and Title 6, Chapter 5§ of the Rules of

New York City (\RCN Y ”) (“CPL Rules”), specifically Sections 509 and 5-12 The

" complaint alleges that certal.i-ﬁ advertisernents for Nextel-branded phones and mabile telephone
services do not comply with the CPLard 6RCN Y §§ 5 09 aud 5 12; and

WHEREAS, the Department fled suit agatnst Sprint in the case styled Mintz v. Sprint
Spectium L P., No 035 CV 7130, currently pending in federal district court for the Soufhern
District of New York, claiming violations of the CPL and Sections 5-06 aud 5-09 of the CPL,
Rules The complaint alleges that certain advertisements for Sprint-branded phones and mobile
telephone services do not comply with the CPL and 6 R C.N.Y §§ 506 and 5-09; and

WHEREAS, Sprint Nextel filed suit against the Department in the case styled Sprirt
Nextel Corp v Mintz, No 03 CV 7812, claiming violations of Article I, § 8 and Amendments
" 1 and 14 to the United States Constitution  The complaint seeks a declaratory ruling that the
CPL's definition of “deceptive trade practices” and cerfain of the CPL Rulés are

unconstitutional, void, and of no effect; and
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WHEREAS, the lawsuits filed by the Department and Sprint Nextel, identified above,
collectively shalt be referred to in this Agreement as “The Lawsuits;” and

WIHEREAS, Spuint Nextel believes that its advestising has always been accurate and
complete, and has always clearly and conmspicuously disclosed all material forms and
conditions, and Sprint Nexte! specifically denies that it has viclated any aw and denjes agy
lizbility in this matter The Department also acknowledges that Sprint Nexiel has not been
adjudicated to have engaged in any vialation of law, regulation, or rule; and

WHEREAS, the Department assests that meither the CPL nmor the CPL Rules are
unconstitutional, and Sprint Nextel acknowledges that mo court has concluded that the CPL’s
defisition of “deceptive trade practioes™ and 6 R CN Y 5 506, 509, and 512 ae
unconstitutional; a_nd

WIHEREAS, the Department asserts that The New York Times is a mewspaper that is
_ principally targeted to New York City and Sprint Nextel alleges that The New York Tomes is

not principally targeted to New York City hecause of is belief that, {nter alia, the majority of

subscribers to The New York Times are damiclled outside of New York City; and

WHEREAS, the Department has alleged that certain independent retailers advertising
for business In New York City have disseminated advertising for Sprint Nextel products and
services that may be in violation of some of New Yozk City*s CPL and CPL Rules; and

WHEREAS, Sprint Nextel asscrts that Sprint Nextel does not have the ability to
control these separate and independent companies and that these indspendent retailers, and not
Sprint Nextel, ate ultimately responsible for ensuring that thehr advertising complies with all

applicable laws, regulations, and rules; and




“mEREAS, Sprint Nextsl does, however, affirm that it has the ability to momitor
these independent retailers and enforce Sprint Nextel’s coniracinal rights; and

WHEREAS, the Parties wish to resolve their differences amicably and without the
additional time and expense attendant to ltigation;

NOW, THEREFORE, having mutually agreed to the ferms of this Agresment and
acknowledging the exchanga of valuable consideration referenced herein, it is hereby agreed
by and between the Parties as follows:

L  DEEINITIONS
For purposes of this Agreement, the following definitions skall apply:

A “Clear aund {;nm.sgiguons” and “clearly and comspicuously® mean that the
staiement, representation, or ten; is so presented as to be easily read, readily apparent, and
understood  Factors to be considered for this purpose include, but are mot limited to, type
size, font, color, contrast, and Iocation within & printed advertisement and proximity to the
offer to which it applies

B “Material” information is Iuformation that ig likely to affect a consmmer’s
decision to purchase the advertised product or service,

C, “Retailer” means one or more persons, a corporation, a parmership, or other
entity, a3 the case may be, who is authorized by Sprint Nextel to advertise or promote Sprint
Nextel products and services in New York City

D “Cited Refailer” means Retailers whe, on or about December 8§, 2603,
received DCA citations alleging violations of the CPL and CPL Rules in connection with their
advestising of Sprint Nextel products and services ‘7The Department’s citations allege

violations the saree or similar to those alleged ggainst Sprint Mextel The six Retailers are:




American Connections, LLC (CL 73970); Choice Products & Servicss, Inc, (CL T3971);
Mobileistic, Inc , (CL 73972); Smart Phore, LLC (CL 73973); Wireless Channels New York,
Inc {CL 73974); and Wireless World Bronx, Tue, (CL 73975)

O.  GENERAL PROVISIONS

A, Advertising, Sprint Nextel is committed to full and fair disclosuze in its
advertising and routinely monitors its advertising and advertising placed by independent
retailers that feature Sprint Nextel products and services to ensure compliance with Sprint
Nexitel standards  Toward these ends, Sprint Nextel agrezs ta comply with the CPL and CPL,
Rules in advertisements placed by Sprint Nextel in newspapers and magazines prineipally

- targeted to New York City (e 2., The Datly News, The New York Post, Meiro New York, El
Diagria, New York Newsday,. New York Sun, The New York Observer, Crains New York, AM
New York, The Amsterdam News, New York Magazine, and ¥ime Out New Yor%), and in The
New York Thmas  Sprint Nextel also agrees to use its best efforts (o ensure that retailers who
advertise in newspapers and magazines principatly targeted to Noew York City and in The New
York Times disserinate truthful and nor misleading advertisements fot Sprint Nextel products
and services. Without limiting these oblgations, Sprint Nextel acknowledges and agrees to the
followlng with repard to the advertisements described fn this paragraph:

1 Sprint Nextel advertisements that include the term “FREE" will clearly
and comspicuously disclose any material limitations that apply to that offer.

2 Xf Sprint Nextel includes a phrase, such as “Phones starting at $XX o1
“Plans starting at $XX,” in an advertisement for two or more similat products or
services, Sprint Nextel agrees to clearly and conspicucusly disclose the highest price

proximate to the Iowest price, or the average price for such products o1 services
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3 All material facts, terms, limitations, conditions, restrictions, of
exclusions made In a Sprint Nextel advertisement that relate o an offer for a Sprint
Nexiel serviee or produet will be clearly and conspicuously disclosed

4, A Sprint Nextel advertisement will not include one or more footnofes
that alome or in combination, in fact, conttadict 2 principal message of the
advertisement  Statements made in such footnotes way clarify or further explain a
miessage of the advertisement

5 Sprint Nextel agrees to notify its Retailers who advertise in newspagers
and magazines principally targeted to New York City and in The New York Times that
advertising copy provided by Sprint Nexts}to these Retailers must be nsed in a mater
consistent with the terms of this Agreement Sprint Nextel will monitor thege
Retailers” advertivements of Sprint Nextel products and services, In accordance with
subpatagraph 6 below. If and when Sprint Nextel learns that a Retailer is acting in
violation of the requitements of this Agreement, Sprint Nextel will take appropriate
steps in an effort to bring its Reteilers info compliance with all relevant advertising
faws and ruleg

é Sprint Nextel also agrees to the following monitoring and enforcement
procedures related to the separate and independent marketing activities of Retailers who
advertise in newspapers and magazines principally targeted to New York City and in
The New York Times:

a Within fifteen (15) days of the Effective Date of this Agreement,

Sprint Nextel will notify these Refailers in writing of the advestising
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-




requirements set forth in this Agreement and provide them with a copy of this
Agreement

B Sprint Nextel also will notify these Retailers and fature Refailers
who advertise in newspapers and magazines principatly targeted to New York
City and in The New York Times in writlng that they must comply with the
requiremnents set forth in this Agreement

= Sprint Nestel will affirmatively remind thess Retailers of thek
contractual obligations with Sprint Nextel, which include complisnce with all
relevant federal and state Taws dnd regulations Cutrent Sprint Nextel Retailers
that advertise in newspapers and magazines principally targeted 10 New York
City and in The New York Times will have forty-five (45) days from the date of
execution of this Agreement to bring thelr advertising into complizace The
Departinent specifically reserves the right to take any and all appropriate action
against any advertisements by Sprint Nextel Refailers in newspapers and
magazines principally targeted to New York City and in The New York Times
that do not cemply with the temms of this Agreement after the expiration of the
forty-five (45) day geace period that is set forth herein.

d Sprint Nextel will investigate complaints made to it by consumers
or regulatory agencies regarding these Retaflers” advertising, and will take
appropriate action against any such Retafler that it has found to be in violation
of the requirements of this Agreement Appropriate action may include

retraining and other disciplinary measures




accordance with the substantive faw of the State of New York, without 1egard to s confiict of
taws ard/or cholee of laws provisions

E Entire Agreement, This Agreement contains the full, complete, and integrafed
statement of cach and every term amd provision agreed to by and amdng the Partles and
supersedes any prior writings or Agrecments between or among the Parties, which prior
Agreements may no longer be relied vpon for any putpose  This Agreement shall not be
orally modified in any respect and can be modified only by the written Agreement of the
Patties supported by ackmowledged wiitten consideration. In the event a dispute arises
between the Parties over the meaning, scope, or infent of this Agreement, the Parties agree
that prior draffs, notes, memoranda, discussions, or any othe:r oral communications or

documents regarding the negotiations, meanlng, or intent of this Agreement shall not be

offered or admitred into evidence

B Joint Drafting. This Agreement shall be decmed to have been jolndy drafted
by the Partfes,

G Release. The Parties acknowledge that execution of this Agreement consfifutes
a complete seftlement and releass by the Parties of all claims, causes of action, damages,
fines, casts, and penalties that were asserted or could have been asserted by Sprint Nextel or
the Deparirent on or prior to the effective date of this Agreement against the Department o1
Sprint Nextel andfor any of Sprini Nexiel’s respective past audfor present parents,
subsidiaries, affiliates, reprusentatives, predécessors, successots, adminietrators, employess,
sharcholders, officers, directors, attorngys, agenis, servants, and/or assigns (each a
“Releases™) that were o1 could have been raised that relate to or are based on the snbject
- matter of The Lawsuits (sachk a “Released Claim™) In addition, upon exeention of this
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Agreement, and upon the execution of Asstrances of Discontinmance with each separate Cited
Retailer, the Department agrees to withdraw the citations issued to the Cited Retailers, and it
agrees that it witl not Issue any Notices or any othes type of complaint for similar alleged
advertising violations against Retaflers for activity prior to the effective date of this
Agreement

H.  Severabilify. If a comt of competent jurisdiction declares any provision of this
7‘ Agreement invalid or determines that any of the provisions encompassed by this Agreenient

are unconstitutional, then any such provisions so affected will become void, bat the remainder

of the Agreement shall remain in place,
i, OYHERPROVISIONS

A Setflement Amounnt; Sprint Nextel shall, within ffteen (15) business days of
execntlon of this Agresment, deliver (o the Department a payment by check payzble to the
Department i the zmoumt of $295,000 G0, as follows: (1) $ 125,000 00 shall be for settlement
of the Lawsuit against Spiint, for costs aad expenses incarred by the Department in the
investigation and prosecution of the Lawsuit against Sprint, and seitlement of alf advertising
7' charges undex the CPL or CPL Rules that the Department could have brought against Sprint as
part of Sprint Nextel on ov before the date of execution of this Agreement; (2) 100,000 00
shall be for settlement of the Lawsuit against Nexiel, for costs and expenses incurred by the
Depsrtment i the investigation and prosecution of the Lawsuit against Nextel, and settlement
of all advertising charges under the CPL or CPI Rules that the Depariment could have
brought against Nextsl as part of Sprint Nextel on or before the date of exccution of this
Agreement; and (3) $70,000.00 shall be for settlement of citatfons Jssued against the six Cited

Retailers  Sprint Nextel understands and agrees that these matters shall not be considered
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resolved umifl this Agreement has been fully exeeuted and the settlement amount stated herein
is paid in fulf

B. Inadvertent Exror: Inadvertent error that results in a temporary failure to
coziply during a period of otherwise sustained compliance will not constimte faiture to comply
with this Agreement Sprint Nextel shall have the burden of proving to DCA. that the non-
compliance was a result of madvertent error, Sprint Nextel does not waive its right to 1aise as
2 defense in any fatmre actions, that any afleged fafture to comply with this Agreement was a

4

result of inadvertent exrox

c Effective Date: Unless ofherwise specified herein, the obligations set forth in
this agreement shall be effective as of the date of execation of this Agreement

D Bnding Agreement: This setflement agreement is binding on the parties hereto
and {heir respective successors, heirs, legal representatives, and assigns

IV, DISMISSAY,

Upon execution of this Agreernent and payment of the sum set forth sbove, the
Departnent shall execute and file a Dismissal with Prejadice and without costs in the pending
Lawsuits, as showa by Exhibits A and B, and Sprint Nextel shall execute and file a Dismissal
with Prejudice and without costs in the pending lawsuit, as shown by Exhibit C, incorporated

herein by this reference

Apgreed to by:

Accepted for

Michael Cardozo, Egg

Corporation Counsel of the City of New York; and

Janathan Mintz
11




Commissioner of the New Yozk Clty Department of Consumer Aatrs
by:

Semor Asszstznt Corporation Counsel
New York City Law Department

100 Churek Strest

New York, NY 10007-2601

ounsel
New Yoik City Department of Consumer Affairs
" 42 Broadway

New York, NY10004

/M&Nr/} lﬂ{ ([l

Catherine A M

Vice Pregident

Assistant General Counsel

Sprint Nextel Communications, ne
2001 Bdmord Halley Drive
Reston, VA 20191
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Date: _ﬁj _/ _7,! .ﬂi
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