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An Analysis of Public Health Policy and Legal Issues
Relevant to Mobile Food Vending

| June M. Tester, MD, MPH, Stephanie A. Stevens, JD, Irene H. Yen, PhD, MPH, and Barbara A. Laraia, PhD, MPH, RD

Mobile food vending is
a component of the food envi-
ronment that has received little
attention in the public health
literature beyond concerns
about food sanitation and hy-
giene issues. However, sev-
eral features of mobile food
vending make it an intriguing
venue for food access.

We present key components
of mobile vending regulation
and provide examples from 12
US cities to illustrate the vari-
ation that can exist surround-
ing these regulations.

Using these regulatory fea-
tures as a framework, we high-
light existing examples of
“healthy vending policies” to
describe how mobile food ven-
ding can be used to increase
access to nutritious food for
vulnerable populations. (Am J
Public ~ Health.  Published
online ahead of print Septem-
ber 23, 2010: e1-e9. doi:10.
2105/AJPH.2009.185892)

THERE IS A GROWING FOCUS
on the role of the food environ-
ment for the obesity epidemic.' In
particular, there is a need for
greater access to nutritious food
and more limits on energy-dense
food with low nutritional value.
Greater relative availability of
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nutritious food in local food stores is
associated with greater intake of
those foods.? Although there are
some existing strategies to increase
purchase of fruits and vegetables
within grocery stores,? access to
stores with nutritious food remains
an issue. Supermarkets are more
likely to carry fresh produce,* but
they are less likely to be found in
low-income neighborhoods and
communities of color.>® There are
a variety of factors that have his-
torically been barriers to super-
market location in lower-income
urban areas,”® and the rural poor
appear to have even less access to
supermarkets than do their metro-
politan counterparts.® Neighbor-
hoods without supermarkets tend
to have small corner stores or con-
venience markets that have limited
inventories of nutritious food.®
Although public health scholars
have given some attention to cor-
ner store interventions, mobile
food vending has received little
attention in the public health lit-
erature beyond concerns about
food sanitation and hygiene is-
sues.™"? But several features of
mobile food vending make it an
intriguing venue for food access.
Unlike a corner store, mobile food
vendors sell a small range of

merchandise. Specialized vendors
(e.g., vendors selling only fruit) can
more easily ensure fresh merchan-
dise because of rapid turnover.
Because these vendors are mobile,
they have the capacity to reach
places that otherwise lack access to
food establishments or food stores.
Mobile food vendors have been
found to converge around schools
to sell foods to students after

school

Mobile vendors appear to
be a familiar phenomenon in urban
as well as rural communities with
large numbers of Latino immi-
grants, 315
to encourage the sale of nutritious

and understanding how

food rather than energy-dense food
would be valuable to these commu-
nities and others that have dispro-
portionately high rates of obesity.'®
The need for increased access
to nutritious food and the unique
features of mobile food vending
lead to some compelling questions.
Could mobile vendors contribute
to the accessibility of nutritious
food, particularly for underserved
and vulnerable communities?
Could a mobile cart or truck func-
tion like a supermarket produce
aisle on wheels? We focused on
how local government law and
policy could support healthy mo-
bile vending mainly because the
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Effective Use of Frameworks and
Research to Advance Policy

law has the advantages of broader
application and permanence. Here,
we present key components of
mobile vending regulation by using
examples from the municipal codes
of the 10 most populous US cities
to illustrate the variation that can
exist surrounding these regulations.
Then, using this framework of
regulatory features, we describe
how mobile food vending can be
used to increase access to nutri-
tious food for vulnerable urban
populations, highlighting 2 cities
from this list and discussing 2
additional noteworthy policy ex-
amples. We chose to limit our
scope to mobile food vendors in
urban settings because, even
though the potential for mobile
vending to increase nutritious food
access in rural areas is also worth
exploring, the unique characteris-
tics of rural settings such as low
population density and differences
in local government authority war-
rant a separate examination that
takes these features into account.

MOBILE FOOD VENDING IN
URBAN HISTORY

Mobile food vending is a world-
wide phenomenon. Common in
Latin America and Asia, it is often
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an opportunity for individuals to
make a living with a small enter-
prise."” Mobile vendors have also
existed in the United States for many
years, and records from New York
City as early as 1691 show that street
vendors (“hucksters”) were forbid-
den from selling until competing
public markets had already been
open for 2 hours. New York City
vendors persisted despite a com-
plete ban in 1707, and their growth
was closely connected to immigra-
tion.!® In the 1800s, whereas indoor
retail stores catered to middle- and
upper-class customers, street ven-
dors catered to poor, mostly foreign-
born residents, and, for many im-
migrants with little English-speaking
skills, the neighborhood pushcart
business was an accessible way to
earn a living'* Vendors started to
establish informal market areas, and
street vending thrived in New York
City in the 1880s through the
1920s, but was almost completely
abolished in the 1930s when en-
closed market buildings were built
to “tidy up the streets” in preparation
for the World’s Fair."® Tt is interest-
ing to note that in 1925, the majority
of fruit and vegetable peddlers were
Jewish immigrants (63%), and the
rest were primarily Italian (329%).2°
Mobile food vending continues to-
day, often in communities with
many foreign-born residents, and
municipal codes still focus on many
of the same issues, such as compe-
tition with local businesses and
prohibiting vendors from operating
in “upscale” neighborhoods.

MOBILE VENDING
REGULATION

Mobile vending regulations
typically include a number of
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standard requirements regarding
food safety, permits and fees,
vendor location, and traffic safety.
With the exception of state retail
food codes, mobile vending is
typically regulated at the local (city
or county) level. There is typically
citywide regulation found in mu-
nicipal codes, and a city’s overall
approach to regulation of mobile
food vending can range from re-
strictive to permissive. Municipal
codes can also grant city agencies
the authority to regulate mobile
vending with a limited context,

as in Kansas City, Missouri, and
San Francisco, California, where
park and recreation departments
regulate mobile vending in

parks.

We examined the municipal
codes of a subset of US cities to
compare mobile vending regula-
tions. For ease of comparison we
chose the 10 most populous cities
ranked by 2007 estimates.*' Mu-
nicipal codes were all available
online, either hosted by the city’s
own Web sites or via an online
service that hosts city ordi-
nances.***> Between October and
December of 2008, we searched
for all sections pertaining to mobile
food vending to identify language
relevant to the 4 major a priori
domains listed in Table 1. These
domains pertained to health and
safety, permits and fees, location-
based regulation, and whether
there were any nutrition incentives.
From the 10-city analysis we iden-
tified 2 cities, Chicago, lllinois, and
New York, New York, that had
nutrition incentives for mobile
vending carts. We assessed healthy
food policies for these cities plus 2
additional cities (Kansas City and
San Francisco) that we identified

o>

through our involvement in the
National Policy and Legal Analysis
Network as cities with a healthy
mobile vending policy (Table 2).
Highlighted in the following sec-
tions are examples of the variation
in existing policy with respect to the
3 domains of health and safety,
permits and fees, and location-
based regulation. (Nutrition incen-
tives, when present, are discussed
in the subsequent section where
components of healthy mobile
vending policies are considered.)

Health and Safety Regulation

Municipal codes regarding mo-
bile vending must comply with
applicable state laws. Most states
regulate the health and safety of
mobile vending under their retail
food codes, and state retail food
codes often charge local agencies
with carrying out the code’s pro-
visions.?* ™7 State retail food codes
are focused on protecting the public
from food-borne illness, with pro-
visions designed to prevent con-
tamination and promote hy-
giene.”®% To promote uniform
food safety regulations, the US
Food and Drug Administration de-
veloped a model Food Code for
states to adopt,'*°
mobile vending facilities are con-
sidered a type of food establishment
and, therefore, subject to the code’s
health and safety provisions.!

To further promote safe food

under which

handling practices, vendors are
often required to operate from

a commissary. A commissary is

a centralized facility where ven-
dors clean and store their vehicles
as well as sanitize their equip-
ment.'°? The commissary may also
serve as a common kitchen from
which vendors can prepare their

food, as laws generally prohibit
vendors from preparing food at
home'%? Local authorities (usually
mandated by state law) may also
require inspection of commissaries
to ensure compliance with food-
safety laws.*

Permits and Fees

Local governments require
vendors to obtain a license or
permit. To obtain a permit, fre-
quently the vending vehicle must
pass inspection by the local health
department or other designated
authority. Municipalities charge
a fee for vendor permits and
amounts can vary greatly. In ad-
dition, local laws may cap the
number of mobile vending permits
allowed at any one time. For ex-
ample, until recent legislation
added new permits for fruit and
vegetable vendors, New York City
law had historically limited the
total number of general permits
for mobile food vendors at
3100."°° Permits continue to be in
great demand in New York City and
there is a sizeable waiting list for

prospective vendors.'?617

Location

Local governments commonly
restrict where mobile vendors
may operate. Some cities have
complex laws regulating vending
street by street. For example,
Philadelphia, Pennsylvania, code
explicitly refers to the specific
streets within the central part of
the city where vendors are
allowed to conduct business.'*®
Others might have a designated
area for vending or allow vending
citywide but have certain restric-
tions. For example, Phoenix, Ari-
zona; San Antonio, Texas; and San
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TABLE 2—Examples of Existing Healthy Vending Policies Enacted Within US City Ordinances by City Agencies: 2008

Health or Nutrition Regulation for “Healthy Vendor”

Permits or Fees for “Healthy Vendor”

Location for “Healthy Vendor”

Type of Policy City
City ordinance New York, NY
City ordinance Chicago, IL

San Francisco,
CA, Parks and
Recreation Department

City agency policy

City agency policy ~Kansas City, MO,
Parks and Recreation

Department

Diego, California, restrict vendors
from locating near schools based
approximately on school hours,
whereas San Jose, California, pro-
hibits vending near schools irre-
spective of the time of day.

Local regulations also attempt
to prevent vendors from compet-
ing with restaurants or other
businesses. For instance, in some
places, vendors must obtain writ-
ten permission from any abutting
business owners to locate near
them.'° Local laws may also
prohibit vendors from locating in
close proximity to certain sta-
tionary businesses altogether,
such as Chicago’s prohibition of
vendors within 1000 feet of the
Maxwell Street Market."® The
process in Los Angeles, California, is

Published online ahead of print September 23, 2010 | American Journal of Public Health

“Green Carts” program applies
only to vendors selling whole,
unprocessed fruits and vegetables.*’

Vendors selling fruits and vegetables
eligible for a permit at a reduced cost.”
Favorable products: grown or produced
locally, are organic, minimally processed,
have no genetic modification, no
unnecessary antibiotics, no added
growth hormones, and meet animal
welfare or fair trade policies.””
Food guidelines (per serving):

® <5 g of total fat

® <30 g carbohydrate
Beverage guidelines:

® water

® milk (1% or skim, any flavor)

® 50% or more fruit or vegetable juice

with no sweeteners
® <50 calories per 12 0z

particularly prohibitive for legal
mobile food vending. First, Los
Angeles law requires vendors to
obtain the consent of at least 20%
of the business owners and resi-
dents in the area before the city will
begin the bureaucratic process of
establishing a “special sidewalk
vending district”™ The law then
requires vendors to get written
permission from the property
owner or tenant closest to where

12 and

the vendor intends to locate,
a petition of 20% of the nearby
residents and business owners can
ultimately close the vending dis-
trict 13
Another common regulation

is to require vendors to move
after a designated interval of

time. In San Jose, some mobile

Increased city's overall number
of permits to include 1000
designated Green Carts. Reduced
fee for Green Carts vendors.®
Reduced fee of $165 every 2y,
otherwise $275 every 2 3.!
$1000 per mo.”

“Healthier” vendors:
® >50% items meeting guidelines
® 50% reduced permit ($250/year)
“Healthiest”

® vendors >75% items meeting guidelines

® Full permit ($500), though have
roaming privileges. *

vendors are prohibited from
remaining in the same location
for more than 15 minutes in a
2-hour period."* This type of
regulation may discourage mobile
vending as constantly moving
makes it more difficult for vendors
to draw on regular customers or
operate efficiently.

Vendors must also comply with
local and state vehicle or traffic
safety regulations. These regula-
tions are generally aimed at pre-
venting interference with flow of
traffic and ensuring pedestrian
safety. For example, San Diego’s
code prohibits vendors from
locating or operating in any
manner that would “interfere
with the free use of the public

right-of-way.”™>

Special permit prioritizes selling
in underserved boroughs.*’
Not specified.

City parks.?

“Healthier” vendors are limited
to 1 city park. “Healthiest” vendors
have roaming permit for 3 city parks.*®

COMPONENTS OF A
HEALTHY VENDING
POLICY

Using the regulatory compo-
nents of health and nutrition reg-
ulation, permits and fees, and lo-
cation regulation, we describe how
local government can utilize mo-
bile food vending to increase ac-
cess to nutritious food.

Health and Nutrition
Regulation

Health departments already
play an important role in the
regulation of mobile food vending
because of their duty to ensure
food safety. As an additional step
toward increasing access to nutri-
tious food, health departments

Tester et al. | Peer Reviewed | Government, Politics, and Law | e5



could evaluate mobile vendors for
compliance with nutritional stan-
dards. Health departments could
confer special “healthy food ven-
dor” status to vendors who meet
nutritional standards, thus creat-
ing a category of vendors who are
eligible for other regulatory in-
centives. There are a variety of
approaches that health depart-
ments could take to define key
terms. One step would be to re-
serve designation of “healthy food
vendor” status to vendors carrying
a threshold percentage of food
items that meet the Food and Drug
Administration’s Nutrition Label-
ing criteria for designation as a
“healthy” food. Per serving, quali-
fying food items would need to be
low in fat (3 g or less) and saturated
fat (1 g or less), contain limited
amounts of sodium and cholesterol,
and provide 10% of the daily value
for vitamin A, vitamin C, iron,
calcium, protein, or fiber. 1617
Alternatively, health departments
could limit “healthy food vendor”
status to vendors who sell exclu-
sively fresh produce. Because fresh,
uncut produce is exempt from
regulation under many state food
retail codes, this is a relatively easy
legal intervention for some locali-
ties. For example, New York City
passed Local Law 9 in March of
2008, amending the existing mu-
nicipal code to create 1000 addi-
tional mobile vending permits for
“Green Carts.”™® A Green Cart is
one selling exclusively whole, uncut,
and unprocessed produce. There
has been a high demand for
obtaining permits as a Green Cart,"®
and Green Cart vendors also
have priority on the city’s overall
waiting list for vendor permits
(Table 2)**

e6 | Government, Politics, and Law | Peer Reviewed | Tester et al.
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The parks and recreation de-
partments in Kansas City and San
Francisco are both encouraging
the sale of “healthy foods” though
using different criteria. Kansas
City’s Department of Parks and
Recreation has a policy that allows
vendors to sell in the city’s parks,
provided that their food complies
with explicitly defined nutrition
guidelines.”® Vendors with at least
50% of their foods meeting these
guidelines are deemed “healthier”
vendors, and vendors with at least
75% of foods meeting these guide-
lines are considered “healthiest.”
Vendors meeting these criteria
qualify for reduced fees and are
allowed to sell in more areas.”®

San Francisco’s Parks and Rec-
reation Department recently re-
leased a request for proposals
soliciting specialty food carts with
an interest in selling within the
city’s public parks.®* This request
for proposals for specialty food
pushcarts focuses on “health,” but
does not specifically require food to
be nutrient-rich or low in calories
or fat. The request for proposals
states that the department will
“view favorably menus that incor-
porate healthy, sustainably grown
food and beverages.” Priority foods
are those that are grown or pro-
duced locally, are organic, are min-
imally processed, have no genetic
modification, have no unnecessary
antibiotics, have no added growth
hormones, and meet animal welfare
or fair trade policies.”?

Permits and Fees

Cities often set a limit on the
total number of permits for ven-
dors that are allowed at any given
time. This is presumably to prevent
saturation from mobile vendors.

o>

One approach toward a healthy
vending policy would be to dis-
proportionately increase the num-
ber of permits allowed for vendors
that sell nutritious foods. This ap-
proach was taken under the New
York City Green Carts program.

Another potential healthy ven-
dor policy is for local government
to subsidize, waive, or reduce per-
mit fees that a prospective vendor
would pay if the food that they sell
meets nutritional requirements. In
Chicago, vendors that sell only
fruits and vegetables pay a reduced
permit fee of $160 instead of $475
every 2 years.”® Kansas City ven-
dors selling in parks who qualify as
being “healthier” vendors (with at
least 50% of food meeting nutri-
tional guidelines) are given a 50%
discount on their vending permit
(a savings of $250).%3

Location Regulation

Another approach is to modify
restrictions on where vendors are
allowed to operate to give “healthy
foods vendors” a geographic ad-
vantage over other vendors selling
less nutritious items. Kansas City
vendors selling in parks who
qualify as being “healthiest” ven-
dors are given a special “roaming”
permit that allows them to sell in 3
parks instead of just 1 park.” It is
also possible to translate this same
principle of geographic advantage
to increase sale of nutritious food
near schools.

To address racial, ethnic, or
economic disparities in access to
nutritious food, a local government
can also create incentives for
“healthy foods vendors” to locate in
neighborhoods most in need of
increased access to fresh produce
and other nutritious food. The

Green Carts Program in New York
City seeks to address the disparity
in access to healthful food by
designating a greater number of
Green Cart permits in neighbor-
hoods with historically low access
to fresh fruits and vegetables
(Figure 1)."2°

CHALLENGES

Healthy mobile vending poli-
cies face several potential chal-
lenges. First, such policies require
sufficient infrastructure for en-
forcement. Increasing the number
of available permits for an existing
type of vendor necessitates in-
creased capacity to administer
these permits and resources to
enforce the new policy. Addition-
ally, the presence of “healthy
foods vendors” creates the need
for regulation and enforcement of
nutritional quality beyond current
regulations, which are focused
solely on food safety and hygiene.
But even though additional infra-
structure requires an investment
of resources, a healthy vending
policy has the potential to create
new job opportunities that would
in turn generate tax revenue.

A second challenge is that the
presence of extra permits or in-
centives for certain types of mo-
bile vendors may create resent-
ment from other vendors who do
not have the same privileges and
also can create fears of competi-
tion from nearby store owners
who may have nutritious items on
their shelves."?"122 Additionally,
some vendors are undocumented
immigrants who are earning a living
by conducting a business with rel-
atively low overhead costs. For
these vendors, increased attention
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areas: 2008.

on their mobile vending business
may be unwelcome.

A third challenge is the inherent
difficulty in establishing a mean-
ingful definition of “healthy food”
and determining whether this
definition will lead to the con-
sumption of foods with a higher
nutritional value. The guidelines
in the Kansas City Parks and Rec-
reation Department regulations
include very strict definitions re-
garding calories and fat. New York
City’s Green Carts program clearly
limits itself to nutritious food by
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FIGURE 1—Map of designated areas for New York City’s specially
permitted Green Carts that sell fresh produce in underserved

focusing only on produce. San
Francisco’s Department of Parks
and Recreation defines “healthy
food” with a focus on sustainabil-
ity. Although this supports a more
sustainable food system, this ap-
proach does not ensure that the
foods sold would be any lower in fat
or calories than standard fast food.
A final challenge lies in whether
a healthy vending policy actually
increases access for populations in
need of improved access to nutri-
tious foods. There is a strong need
for increased access to nutritious

o>

food among low-income commu-
nities and communities of color.
An ideal healthy vending policy
would attract vendors to provide
services within these communities.
However, if permits come with
fees that are prohibitively steep,
or if the food deemed “healthy” is
too expensive (or unfamiliar) to
vendors or customers, a healthy
vending policy may be unsuccess-
ful in optimally targeting the
communities most in need of in-
creased access to healthy food.

WHERE TO GO FROM HERE

As healthy vending initiatives
such as the New York City Green
Carts Program develop, research is
needed to evaluate the effects of
these natural policy experiments.
Specifically, we need to understand
at a population level whether these
policies actually result in increased
access to healthier foods, and
whether they lead to improved di-
etary intake. Feasibility and sus-
tainability of such programs also
need to be documented and un-
derstood. Vulnerable populations
that experience a higher prevalence
of obesity, such as low-income and
ethnic minority communities, are
a particular research priority area.
In light of the current obesity epi-
demic among youths and the fact
that students appear to make pur-
chases at vendors after school,'>
addressing the relationship of mo-
bile food vending specifically to
youths should also be a priority.

Additionally, there is a need to
study not only consumer accept-
ability of mobile-vended nutritious
food, but also how competitive
these food items can be when
compared with less-nutritious

options. Previous research with
vending machines showed that
reductions in price of low-fat items
in vending machines led to their
increased sale compared with
high-fat options."** Similar experi-
mental work looking at the sale of
nutritious items in close proximity
to less-nutritious options would be
valuable.

Legal Community

This article serves as the
groundwork for exploring the role,
benefits, and practical limitations
of using mobile food vending reg-
ulation to improve access to nu-
tritious food. More work is needed
to examine the balance between
fully realizing the positive poten-
tial of mobile food vendors and
not creating undue burdens
for municipalities, regulatory
agencies, or vendors themselves.

There is also a need for techni-
cal expertise and guidance from
the legal community to create the
tools needed to translate desired
changes into local policy. In recent
movements such as the increasing
adoption of soda-free school dis-
tricts, public health lawyers have
been instrumental by providing
model ordinances with exemplar
language that can be used by local
governments to implement the
desired health-promoting policy.

Community Action,
Leadership, and Political Will
Finally, it is not enough to pro-
pose novel ways to regulate mo-
bile vending and hope that local
governments take up the cause.
Obtaining the support and political
will to enact new policies is critical.
Advocates may need buy-in from
a range of constituents, including

Tester et al. | Peer Reviewed | Government, Politics, and Law | e7



the business community, law en-
forcement, or health department
officials, to get a healthy mobile
vending policy successfully sup-
ported by local governance bod-
ies. For example, advocates with
the Healthy Eating Active Com-
munities collaborative in Santa
Ana and in South Los Angeles,
California, have worked with ven-
dors and city officials alike to un-
derstand and convey the needs of
vendors to have incentives for
selling nutritious foods. Garnering
the support of a diverse group of
interested parties will create the
political climate necessary to enact
innovative healthy mobile vend-
ing policies as part of an over-

all strategy to improve access

to nutritious food in vulnerable
communities. B
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