Cigar Asscciation of America, Inc.

818 Connecticut Ave, N.W. ¢ Suite 200 » Washington, D.C. 20006
[20%) 223-8204 o Fax: {202) 833-0379  Toll Free: 1 {866) 482-3570

Ms. Rena Bryant

Department of Health and Meuntal Hygiene
125 Water Street

New York, NY 10013

Rer  Cigar Association of America Comments to
Proposed Rule Regarding Regulation of the
Sale of Certain Flavored Tobacco Products

Dear Ms. Bryant:

The Cigar Association of America, Inc. and its members (“the CAA™) submit these
comments in response to the Notice of Intention te Amend Title 24 of the Rules f the City.of
New York to Add a New Chapter 28 (“the Proposed Rulg”). The Proposed Rule was
promulgated pursuant to Local Law 69 of 2009 {*the Ordinance’™), which amended Title 17 of
the New York City Administrative Code, adding §§ 17-713 to 17-718 to regulate the sale of
certain tobacco products. The CAA is a national trade association comprised of cigar
manufacturers, importers, distributors-and major suppliers to the cigar industry, CAA's
members include compenies that manufacture, distribute, import and sell the majority of cigars

sold in the United States ‘fc}day.l

' These comments are submitted pursuant to Chap. 45,-§ 1043(d) of the New York City Charter, While the CAA
believes the Ordinance raises significant legal issues, they are not addressed hers. The CAA teserves the right to
challenge the Ordinance on.any svailable grounds,




in summary, the CAA believes the Proposed Rule should be revised, and that the new

Proposed Rule must:
e adhere to the-definitions coniained in the Qrdinance;

s provide g clear and objective standard for determining whether a product is subject to

the restrictions in the Ordinance;

e provide a basis and & mechanism to challenge the presumption contained in § 17-

713(e).of the Ordinance;

o notgo beyond the terms of the Ordinance by requiring retailers to maintain original

{abels and packaging for all tobacco products; and

¢ provide fora transition period so distributors and retailers may sell for & reasonable
arnount of time any-tobacco product purchased before the product-was deemed

subject to the Ordinance.
L Introduction

The Ordinance is aimed at “preventing vouth initiation of smoking and tobacco use.”™
New York City has'been a leader in that effort and, indeed, the “smolking rate among New York
City teens was lowest on record in 2007. The CAA supports efforts - at the federal, state and
local levels -- to discourage énd combat youth usage of tobacce, including cigars, A near
prohibition, however, on ar entire category of tebacco products is unnecessary, ill-advised and

goes well beyond the Ordinance’s stated ohjective.

[t1s important to note that flavered cigars are not a recent phenomenon. Cigars have
been flavored for centuries, and there i1s no evidence that flavored cigars are targeted at youth, or
that youth use them in numbers that justify-a ban on the entire category. Indeed, youth usage of

cigars in New York City has been on-a consistent downward trend. Cigars with flavorings are

2 Renort of the Human Services Division on Propesed Int, No. 433-A, dated October 13, 2009.

* See Press Release PR- 001-08, dated Japuary'2, 2008 from Mavor Michael Bloomberg, Commissioner of Health
Br. Thomas Frieden and Commissioner of Consumer Affairs JTonathan Mintz, attached as Exhibit 1.
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developed and placed on the market to meet the demands of adult consumers, who increasingly
seek flavored products of all kinds. A ban will deprive adult consumers of a legal product, one

available outside of New York City, and deprive the City of much needed tax revenue,

EE. Background

On October 28, 2009 Mayor Michael Bloomberg signed the Ordinance, regulating (in
broad terms) the sale of cerfain tobacco products in New York City. The Ordinance also
required “the Comnmmussioner of the Department fof Healili] and the Cormmissioner of the
Department of Consumer Affairs” to promulgate rules to carry out the Ordinance. When it
became clear that such rules would not be issued in advance of the February 25 effective date of
the Ordinance, the CAA (on February 2) wrote to the agencies, requesting that the Ordinance not
be enforced until rules were promulgated. On February 10, in connection with a lawsuit
challenging certain aspects-of the Ordinance, the New York City Law Department stated that it
would not-enforce the Ordinance until rules were enacted. TheProposed Rule was published on
March 29, 2010,

. The Ordinance

The Ordinance provides, at § 17-715, that “it shall be unlawful for any person to sell.or
offer for sale any flavored tobaceo product except in a tobaceo bar.™ “Flavored tobacco
product” is defined, at' § 17-713(d) as “any tobaceco product or any component part thereof that
contains a constifuent that imparts a characterizing flavoer.” 1In other words, the prodoct must be
“flavored” ag-aresult of a constituent. The Crdinance alse defines “component part” as “any
element of & tobacco product, including but not limited to, the tobaceo, filter and paper, butnot
including any constituent.” Tt defines “constituent” as “any ingredient, substance, chemical or
compound, other than tobacco, water or reconstituted sheet tobacco, that is added by the
manufacturer to atobacco product. . . .7 “Characterizing flavor,” in turn, is defined, at § 17-
713(b}, as:

' The “iobaceo bar” exemption applies to o very limited number of establishments, that are not located throughout
New York City, and that do not typically carry the products subject to fhe Ordinance. More importantly, no new
tobaceo bars-are permitted under New York City law: See Mew Vork City Administrative Code § 17-502{0).
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a distinguishable taste or aroma, other than the taste or aroma of

tobacco, menthol, mint or wintergreen, imparted either prior to or

during consumption of a tobacco product-or component part

thereof, including, but not limited to tastes or aromas relating to

any fruit, chocolate, vanilla, honey, candy, cocoa, dessert,

alcoholic beverage, herb or spice; provided, however, that no

tobacco product shail be determined to have a characterizing

flavor solely because of the use of additives or flavorings or the

provision of ingredient information,
The critical phase, therefore, in determining which products are permitted and which are banmed
is “distingmishable taste or aroma,” This phrase, however, is undefined in the Ordinance.
Moreover, the Ordinance is compietely silent on how it will be determined that 2 product has a
characterizing flavor, under what circumstances or by what criteria, or even who will make that
determination. This failureis particularly egregious as the Ordinance states explicitly that a

product may have “flavorings™ but not be considered a “flavored product.”

The Ordinance also provides, at § 17-716, for civil penalties and possible suspensionof a
license to sell tobacco products for violations of the Ordinance. Enforcement is the
responsibility of the Department of Health and the Department of Consumer Affairs (§ 17-717).
Finally, the Ordinance provides that the Commissioner of fhe Health Department and the

Commissioner of Consumer Affairs shall promulgate any necessary rules (§ 17-718).

IV.  The Proncsed Rule

As noted, the New York City Departiment of Health published the Proposed Rule,
“Restriction on the Sale of Certain Flavored Tobacco Products,” ort March 29, 2010.° In the
“Statement of Basis and Purpose,” the Proposed Rule states that it will “provide guidence for
sellers of tobaceo products about how to determine whether a tobacco product is flavered and

thersfore subject to restricted sale.” Unfortunately, it fails to do so.

The Proposed Rule, at § 28-01, sets forth various definitions, some of which are
discussed below. For example, “distinguishable” means “detectable by either the seuse of smell

or taste.” “Flavored tobacco product” is given the meaning set forth in § 17-713(e) of the

* As noted above, the Ordinance provides that tules are-to be-promulgated by the Commissioners of Heaith and

Consumer Adffairs. The Proposed Rule, however, comes.only from the Health Department.
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Ordinance “but also shall include dual or multiple flavored products where they impart enly the

taste or aroma of menthol, mint or wintergreen.”

section 28-02(a) provides that *“[fllavored tobacco products shall only be sold or offered
for sdle to-or in a tobaceo bar,” while § 28-02(b) provides in part that “tobacco products that
impart a distinguishable taste or aroma of menthol, mint or wintergreen, and do not impart a
characterizing flavor are not subject to the restrictions on sale” in the Ordinance. This section,

theréfore, purports to-describe products that are not subject to the Ordinance.

Sections 28-03 and 28-04 purport to create a two-pronged test for describing products
that are subject to the Ordinance. Section 28-03, “presumptively flavored tobacco products,”
provides that a “tobacco product is presumed to be flavored” if its manufacturer makes a
statement or claim that the “product has or produces a characterizing flavor.” It goes.on to state
that any product with a flavor “other than menthol, mint or wintergreen” will be subject 1o the

restrictions in the Ordinance.

The second prong, § 28-04, entitled “Restricted Flavored Tobaceo Product List,”
provides that a tobacco product not presumed flavered pursuant to § 28-03 may still be deemed
flavored “if ithas or imparts a characterizing flavor.” It establishes the Restricted Product List,
but provides no guidance on how it will be determined that a product is placed on the list.
Indeed, it says only that, if it is determined that a product has a characterizing flaver the
manufacturer will bemotified and the“Department’s notification shal} state the basis for its

determination. . ..

Section 28-05 provides for enforcement of the Ordinance by the Department of Health

and the Department of Consumer Affairs, and sets penaities for violations of the Ordinance.

Finally, § 28-06, “Original labels, labeling and packaging of out-of-package sales
required,” places on retailers an obligation to “maintain on site the original labels, labeling and
packaging provided by the manufacturer for afl such products that are sold.or offered for sale by
the establishment separately from its original packaging.” This obligation, not contemplated by
the Ordinance, requires retailer to maintain such materials until “the sale of the entire contents of

such package.”
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Y, The Proposed Rule Violaies the New Vork Citv Administrative Procedures Act

The New York City Administrative Procedure Act, (“the APA™) Chapter 45 of the New
York City Charter, provides specific guidance for agency rulemaking. For example, § 1041¢5)
defines “Rule,” in part, as that which “implements or applies law or policy.” Moreover,
§ 1041(5)(a) provides, in part, that a rule “shall include. . .(i) standards which, if violated, may
resultin a sanction or penalty fand] {iv) standards for any product, material, or service which
must bemet before manufacture, distribution, sale or use. .. . Itis a fimdamental principle of
agency rulemaking that a ule may not be arbitrary and capricicus, vague or ambiguous. A rule

that violates these principles is unenforceable. See, Matier of Consolation Nursing Home v,

Com. of NYS Dept. of Health, 85 N.Y.2d 326 (1995). The Proposed Rule violates these

principles, and fzils to comply with the APA in a number of important ways.

As an initial matter, the Proposed Rule males a significant and impermissible change to
the scope of the Ordinance, a change that by itself is fatal to the Proposed Rule. As set forth
above, the Ordinance defines a “characterizing flaver™ as “a distinguishable taste or aroma, other
than the taste or aroma of tobacco, menthol, mint or wintergreen. . . " (emphasis added) The
Proposed Rule, however, at §§ 28-0¢h), 28-02(b) and 28-03(c), omits “tobaccs” from the list of
distinguishable tastes or aromas exempt from the flavored product restrictions. The result is that
a tobacco product with the taste or aroma of tobacco is apparently subject to the restrictions in

the Ordinance, a resuit both contrary to the Ordinance and absurd.

In addition, the Proposed Rule compounds ceriain other deficiencies in the Ordinance

rather than addressing them.

First, both §§ 28-03 and 28-04 restrict the sale of a tobaceo product ifit is found to have a
“characterizing flavor.” The Proposed Rule, however, failsto establish and arficilate for
interested parties a standard by which the interested parties can determine - before a product
comes to market -- whether a product will be subject to therestrictions inthe Ordinance. A
proposed rule must provide this information, as an objective standard. This is parfieularly true
here, when the Ordinance provides that “no tobacco product shall be determined to have a
characterizing flavor solely because of the use of additives or flavorings,” While the Ordinance

permits the use of flavorings, manufacturers are left to speculate, &t their own risk, as to what
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flavorings in what quantities will make a product “flavored” under the Ordinance. Neither the
Ordinance nor the Propesed Rule, however, explain how that desermination will he made. The

lack of an objective standard clearly violates the express language of the APA.°

second, as noted above, the Proposed Rule seeks to define “disﬁnguishabie taste or
aroma” by defining “distingnishable” to mean “detectable,” §28-01(g). This definition of
“distinguishable” changes the scope-of “characterizing flavor” to make it broader than wiat was
intended by the Act. Webster's Online Dictionary defines “distinguishable” as “to-perceive a
difference in....to mark as separate or different.” “Detectable” is defined as “to discover ar
determine the existence, presence, or fact of”? Something that is “distinguishable” has a distinet
property that will separate it from a generic group. To simply “detect” something covers a much
breader category, and goes well beyond the scope of the Ordinance. The definition of

“distinguishable” shonid be revised in 2 way that is consistent with the Ordinance.

Third, the Proposed Rule, at'§ 28-03, provides that a tobacco productis “presuined” to be
flavored if the manufacturer makes a statement that it has‘a characterizing flavor. Bor the
reasons stated above, there is, however, no way for a manufacturer to knew in advance what
statements, if made, will create a “presumption” that a product is flavored. In addition, under the
Ordinance any statement made by an interested party is only to be “presumptive evidence” that a
product is a flavored tobacco product. “Presumptive evidence” clearly requires that the
interested party have an opportunity to rebut that presumption. As drafied, however, the
Proposed Rule provides ne basis or mechanism. for such a challenge, and is therefore

unreasonable, arbitrary and capricious.

Fourth, §28-06 requires that every “owner, operator, manager and ofher person in control
of an establishment that sells or offers for sale tobacco products” must maintain on site all
“original labels, labeling and packaging provided by the manufacturey. .. separately from its

original packaging. ..and may be dispased of upon the sale of the entire contents of such

5 1 additien, as noted above, under the definition of “flavored tobacco product” the City must demonstrate that it.is
“a gonstient that imparts [any] characterizing flavor.” {emphasis added) A tobacco product flavored by some other
means is not subfect to the restrictions in the Ordinance.

! Bt/ wwwomerriam-webster.cony/dietionary/distinguishabie (last visited April 28, 2010).

 hipe/iwwwomerriam- webster.comydictionarv/detectable (last visited April 2§, 2010).
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package.” This1s-an onerous and completely unnecessary requirement, one not contempiated by
the Ordinance. Most importantly, it applies to gl tobacco products. As an example, if an owner
of a retail establishment purchases a case of fifty cigars (flavored or unflavored), that owner will
be required to keep the “original packaging” (which will at a minimum include the box and
cellophane wrapper for that case) until all 50 boxes contained within thecase are sold. This will
reguire the owner to separately identify all 50 boxes as having come from that eriginal case
packaging and keep a record of each sale in'relation to the original case packaging. For a retailer
who may sell many different brands and types of tobacco products this s coramercially
unreasanable both for the onerous and unreasoniable nature of the tracking-and identification
obligations, but also for the storage room for all of the original packaging. The Proposed Rule

offers no justification for this requirement, and is plainly unreasonable, arbitrary and capricious.

Fifth, the Proposed Rule fails to provide for a transition period in order to allow products
restricted under either§ 28-03 or § 28-04 to be sold for a limited period of time. Distributors and
retailers.place orders for merchandise well before it reaches store shelves. These businesses
should be abie to sell inventory for a reasonable period of time after a product is restricted
pursuant to:the-Ordinance. The CAA suggests-that a six-month transition period isTeasonable.

A failure to provide for such a transition period is unreasonable.
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VI Conclusion

For the reasons set forth above, the CAA believes the Propesed Rule is arbitrary and
capricious, vague and ambiguous, and violates the APA. A proposed rule must (i) adhers to the
definitions contained in the Ordinance; {ii) provide-a clear and objective standard for
determining whether a product is subject to the restrietions in the Ordinance; (iif) provide a basis
and a mechanism fo challenge the presumption contained in § 17-713(e} of'the Ordinance; {iv)
10t go bevond the Ordinance by requiring retailers to maintain original labels and packaging for
all tobacco products; and (v} provide for a transition period so distributors and retailers may sell
for a reasonable amount of time any tobacco product purchased before the product was deemed

subject to the Ordinance.

Respectfully Submitted,

Norman F. éhaﬁp
President
Cigar Association of America
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MAYOR BLOOMBERG, HEALTH COMMISSIONER FRIEDEN AND
CONSUMER AFFALRE COMMIBSIONER MINTEZ ANNOUNCE
THAT THE SMOKING RATE AMONG NEW YORK CITY TEENS
WAS LOWEST ON RECORD IN 2007

Busisined Anti-Tobaoco Initiatives Cut Veen Smoking by More
Thae Half Over Six Years

Bronx MHas Loweast Prevelence of Teen Bmaling in the Fivs
Borouwghs

Mavor Michasl R, Bloomberg, Health Commissioner Dr, Thomas &,
Frieden and Consumer Affairs Commissioner Ionathan Mintz
relzased new data today from the 2007 New York City Youth Risk
Behavior Survey showing that digarette smokt wg armong Maw York
City teens declined by 20% between 2005 and 2007, The City's teen
smoking rate has dropped by mors than | ezﬂf ovar the past six vears
from 17.6 percent in 2001 o 8.5 percent in 2007, the current rate
that is about two-thirds fower than the latest available nations! teen
smoking rate of 23 percent. The Mavyor linked the continuing dacling
- wihich far exceeds the national decling - to the City's sustaingd
efforts to reduce smoking among adults. Those efforts inchude a tax
increase, the smoke-free workplace law, snd TV and subway ads that
araphically dapict the realities of tobacco-related linessas,

I 2001, rouahly one out of every six high schoo! students smokad.
Today, that has fallen to about one out of svery 172 - or about 8.5%
of students,” said Mayor Bloomberg, "The reduction in teen smoking
we've achieved in Mew York City will eventuaily prevent at least
8,000 premature deaths. Thass new numbers prove what we in New
York have long belisved: when vou take bold public hrealth measures,
vou get results”

moking is the lsading preventable cause of dealh In Mew York City
and few peopfe aver the age of 18 start smoking for the first time,”
said Commissioner Frieden. "Preventing vouth smoeking will further
raduce iduic smcking and f}?’mmatiif@ deaths i vears o come,
Parants should know that the strongest predictor of whether their
childran wzH smicke s if th@.y themselves smoke.”

I 2007, an estimated 20,000 students smoked cigareties. Had
smoking not dedlined since 2001, there would have bw + at least
24,000 additicnal teens smoking in New York City, This decrease will
pravent an estimated 8,000 premature deaths. The largest recent
deciinas in teen smoking were observed In Staten Istand {down 38
percent between 2005 and 2007, and the Bronx (down 37 cantl,
Tean srnoking remains pighast in Staten Island at 14.7 percent.
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In addition to efforts to reduce smoking, Rew York City has aiso
gotten tougher at enforcing cigarette sales to minors, "With our
Youth Tobacco Enforcement and Prevention Program, we are
conducting more undercover ingpactions than ever, and under the
Mayor's leadership, raising compliance o lavels never befors seen”
sait Comprissioner Mintz, "While we're thriled with the program's
success and Mgh compliance, our tzams continue to go undersover
avery day to make sure businesses do the right thing and
cornmunities are protected. Parents and kide can be the most heipful

¥

by reporting stores that make Hiegal sales.”

The New York City Youth Tobecoo Enforcement and Prevention
Pragram employs teens ages 1% to 17 Lo work undercover,
accompanisd by agency inspectors, The teens are paid $7.25 nar
Frouer plus Metro Cards and are reguired to take s no-smoking pledge.
The Department of Consumer Affalrs (DCAY licenses aporoximatsly
13,000 tobacco retailers in New York Clty, and conducts daily
inspections at stores vear-round in a8l five boroughs. In fiscal yvear
2007, DLA conducted nearty 16,000 such inspections. In fiscal vegr
20067, 8BS percent of busingssas were in comphiance for not sefling
cigarettes o teens, while in November alone, 93 percent of
businesses -an ali-time record high-stonned selling clgareties o kids
after being issued a viglation. DUA's Youth Tobsooo Enforcement and
Pravention Program s made possible by a New York State grant,

Brom public high school students have the lowest prevalence of
smoking In the city at 6.2 percent - a tremendous benchmark as
Historically, communities with sociceconomic challenges often have
significant health disparities compsared to other parts of the City, For
exampie, comparad with other boroughs, the Sronx has the highest
HIV and digbetes death rates.

Srmoking rates do not vary significantly by age or grade among New
Yori Chy students, but girls previcusly reported a higher rate than
boys, Between 2005 and 2007, however, the smoking rate for
teenage boys fell from 10.5 percent to 5.3 percent, while the rate for
tesnage girls dropped frorm 12 percent to 8.6 percent, eliminating
the differences in smoking by gender in 2007,

Youth Risk Behavior Survey

This R ) )
information Teen Smoking in NYC
o . Py e
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. ; . 25%, - e P
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protocois developed by the Canters for Disease Control and
Prevention. Nationaily, the survey 1s conducted in both public and
private schools. In New York City, the survey has been conducted in
oublic schools every Two vaars singe 1997, From 1997 1o 2001 the
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survay was conducted by the Department of Education (DOE 3 since
2003, it has been conducred lointly by DOE and the Health
Drepartment.

For smokers, guitting is the single most important thing they can do

;
and mouth cancer, as well as stroke and heart disease. After just 2
hours of being tobacoo free, a person's risk of heart attack drops.
Within 30 davs, lung function improves.

For more Information about the dangers of smoking - and how ©
stop - call 311, New Yorkers looking to obiain free nicotine natches
can visit the Staten Island Ferry Whitehall Termina! in Manhattan on
January 3rd and 4th from 12:00 PM (0 6:00 PM, or the Kings Plaze
Mall in Brooklyn betweer January 7th and January 11th from 11:00
AM to5:00 PM.

MEDIA CONTACT:
Stu Lesser/Dawn Waltker  (212) 788-2958

Jessien Scaperottl  (Department of Health and Mental Hyglens
(212} 78B-5280

Dina Immprota Roskin/Beth Miller  {Departiment of Conswaner Affairs)
(2123 487-4287
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