
DEPARTMENT OF HEALTH AND MENTAL HYGIENE 
BOARD OF HEALTH 

-- 
NOTICE OF INTENTION 

TO AMEND ARTICLE 9 OF THE NEW YORK CITY HEALTH CODE 

NOTICE OF PUBLIC HEARING 
 
 

In compliance with §1043(b) of the New York City Charter (the “Charter”) and pursuant 
to the authority granted to the Board of Health by §558 of said Charter, notice is hereby given of 
the proposed amendment of Article 9 of the New York City Health Code (the “Health Code”). 
 

NOTICE IS HEREBY GIVEN THAT THE DEPARTMENT OF HEALTH AND 
MENTAL HYGIENE WILL HOLD A PUBLIC HEARING ON THE PROPOSAL FROM 2PM 
TO 4PM ON THURSDAY, FEBRUARY 28, 2008 IN THE THIRD FLOOR BOARDROOM 
(ROOM 330) AT 125 WORTH STREET, NEW YORK, NEW YORK 10013. 
 
           PERSONS INTERESTED IN PRE-REGISTERING TO SPEAK SHOULD NOTIFY, IN 
WRITING, RENA BRYANT, SECRETARY TO THE BOARD OF HEALTH, 125 WORTH 
STREET CN-31, NEW YORK, NEW YORK; (212) 788-5010 BY WEDNESDAY, FEBRUARY 
27, 2008.  PLEASE INCLUDE A TELEPHONE NUMBER WHERE, IF NECESSARY, YOU 
MAY BE REACHED DURING NORMAL WORKING HOURS.  SPEAKERS WILL BE 
LIMITED TO FIVE (5) MINUTES.   
 

PERSONS WHO REQUEST THAT A SIGN LANGUAGE INTERPRETER OR 
OTHER FORM OF REASONABLE ACCOMMODATION FOR A DISABILITY BE 
PROVIDED AT THE HEARING ARE ASKED TO NOTIFY RENA BRYANT, SECRETARY 
TO THE BOARD OF HEALTH, 125 WORTH STREET CN-31, NEW YORK, NEW YORK 
10013; (212) 788-5010 BY THURSDAY, FEBRUARY 14, 2008.    
 

 REGISTRATION WILL BE ACCEPTED AT THE DOOR UNTIL 2PM.  HOWEVER, 
PREFERENCE WILL BE GIVEN TO THOSE WHO PREREGISTER. 
 

WRITTEN COMMENTS REGARDING THE PROPOSAL ADDRESSED TO THE 
ATTENTION OF THE BOARD OF HEALTH MUST BE SUBMITTED TO RENA BRYANT, 
SECRETARY TO THE BOARD OF HEALTH, BY MAILING TO 125 WORTH STREET CN-
31, NEW YORK, NEW YORK 10013, BY FAX TO (212) 788-4315, OR BY E-MAIL TO 
RESOLUTIONCOMMENTS@HEALTH.NYC.GOV OR ONLINE (WITHOUT 
ATTACHMENTS) AT http://www.nyc.gov/html/doh/html/notice/notice.shtml ON OR BEFORE 
5PM ON THURSDAY,  FEBRUARY 28, 2008.  THE DEPARTMENT’S GENERAL POLICY 
IS TO MAKE WRITTEN COMMENTS AVAILABLE FOR PUBLIC VIEWING ON THE 
INTERNET.  ALL COMMENTS RECEIVED, INCLUDING ANY PERSONAL 
INFORMATION PROVIDED, WILL BE POSTED WITHOUT CHANGE TO 
http://www.nyc.gov/html/doh/html/comment/comment.shtml.      

 
WRITTEN COMMENTS RECEIVED BY THE SECRETARY TO THE BOARD OF 

HEALTH AND A TRANSCRIPT OF THE PUBLIC HEARING WILL BE AVAILABLE FOR 
PUBLIC INSPECTION WITHIN A REASONABLE TIME AFTER RECEIPT, BETWEEN 
THE HOURS OF 9:00 A.M. AND 5:00 P.M. AT THE OFFICE OF THE SECRETARY.  
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STATUTORY AUTHORITY 
 
These amendments to the New York City Health Code (“Health Code”) are promulgated 

pursuant to Sections 556, 558 and 1043 of the New York City Charter (the “Charter”).  Section 
556 of the Charter provides the Department of Health and Mental Hygiene (“DOHMH”) with 
jurisdiction to regulate all matters affecting the health in the city of New York.  Section 558(b) 
and (c) of the Charter empower the Board of Health (the “Board”) to amend the Health Code and 
to include in the Health Code all matters to which the DOHMH’s authority extends.  Section 
1043 of the Charter grants the DOHMH rulemaking powers. 
 
STATEMENT OF BASIS AND PURPOSE 
 
 The DOHMH proposes to update certain sections of Article 9 of the Health Code 
pursuant to a comprehensive review of the Health Code.  As a result of this assessment of the 
Health Code, the DOHMH proposes that the Board amend the Sections 9.01, 9.03, 9.05 and 9.07 
to eliminate unnecessary terms and language.  Importantly, the proposal would allow the public to 
submit petitions electronically by facsimile or electronic mail.   

In accordance with Charter Subdivision 1043(f), any person may petition an agency to 
consider the adoption of any rule and each agency is to prescribe by rule the procedure for 
submission, consideration and disposition of such petitions.  Article 9 provides procedures for 
how the public may petition the Board to adopt a rule in the Health Code.   

   
The proposal is as follows: 
 
Note – matter in brackets [ ] to be deleted 
            Matter underlined is new 
 
 RESOLVED, that Article 9 of the New York City Health Code, set forth in Title 24 of 

the Rules of the City of New York, as adopted on the twenty-ninth of June, nineteen hundred 

ninety-three, be and the same hereby is amended, to be printed together with Introductory Notes, 

to read as follows: 

 
Introductory Notes: 
 
  This article [is new. It] was added on June 29, 1993 in accordance with §1043(f) of the New 

York City Charter (City Administrative Procedure Act). This provision provides that any person 

may petition an agency to consider the adoption of any rule. Section 1043(f) further requires that 

each agency prescribe by rule the procedure for submission, consideration and disposition of such 

petitions.  The article was amended on XXX to eliminate unnecessary terms and update its 

provisions.  

 
§9.01 Definitions.   

(a) [“Person” shall mean an individual, partnership, corporation or other legal entity, and any 

individual or entity acting in a fiduciary or representative capacity. 
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b]  Petition shall mean a request or application for the [board] Board to add to, alter, amend or 

repeal a provision of the New York City Health Code [or to take other action in accordance with 

§1043 of the City Administrative Procedure Act (New York City Charter, Article 45)]. 

[c] (b)  Petitioner shall mean the person who files a petition. 

[d] (c)  Rule shall have the same meaning set forth in §1041(5) of the New York City Charter[and 

shall mean generally any statement or communication of general applicability that (1) implements 

or applies law or policy or (2) prescribes the procedural requirements of an agency, including an 

amendment, suspension, or repeal of any such statement or communication]. 

 
§9.03 Scope.   

  This article shall govern the procedures by which the public may petition the Board [of Health] 

to commence rulemaking pursuant to §1043(f) of the [New York City] Charter. 

 
§9.05 Procedures for submitting petitions; responses to petitions.   

(a)  Any person may petition the [board] Board to consider the adoption of a rule. The petition 

must contain the following information: 

  (1)  The rule to be considered, with the proposed language for adoption; 

  (2)  A statement of the [board’s] Board's authority to promulgate the rule and its purpose; 

  (3)  Petitioner's argument(s) in support of adoption of the rule; 

  (4)  The period of time the rule should be in effect; 

  (5)  Responses to any questions posed on a form approved by the [secretary] Secretary to the 

[board] Board for such petitions; 

  (6)  The name, address and telephone number of the petitioner or his or her authorized 

representative; 

  (7)  The signature of petitioner or his or her representative if the petition is submitted on paper 

or by facsimile. 

(b)  Any change in the information provided pursuant to §9.05(a)(6) shall be communicated 

promptly in writing to the office of the [secretary] Secretary to the [board] Board. 

(c)  All petitions should be typewritten, if possible, but handwritten petitions shall be accepted, 

provided they are legible. 

(d)  All petitions shall be delivered or mailed to the office of the [secretary] Secretary to the 

[board] Board. Petitions may also be submitted by facsimile, electronic mail or online over the 

internet.  

(e)  Upon receipt of a petition submitted in the proper form, the [secretary] Secretary to the 

[board] Board shall stamp the petition with the date it was received and shall assign the petition a 
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number. The [secretary] Secretary will forward the petition to the [board] Board, the 

[commissioner] Commissioner and appropriate staff of the Department. [The commissioner is 

hereby delegated and authorized to grant or deny the petition pursuant to §1043(f) of the New 

York City Charter, as further provided in this article.] 

(f)  Within sixty days from the date the petition is received by the [secretary] Secretary, the 

[commissioner] Commissioner, as Chairperson of the Board, shall either deny such petition in a 

written statement containing the reasons for denial, or shall state in writing the intention to grant 

the petition and to initiate rulemaking on the subject matter by a specified date.  

  (1) In all cases where the [commissioner] Commissioner has granted a petition to initiate 

rulemaking, the actual petition shall be made part of the record before the [board] Board at the 

time that the rulemaking is initiated. In proceeding with such rulemaking, neither the 

[department] Department nor the [board] Board shall be bound by the language proposed by 

petitioner, but may amend or modify such proposed language at the [department’s] Department's 

or [board’s] Board's discretion. Neither shall the [board] Board be bound to enact the substance of 

a petition to initiate rulemaking which has been granted by the [commissioner] Commissioner.  

  (2) In cases where the [commissioner] Commissioner intends to deny a petition to initiate 

rulemaking, the petition, the proposed denial, and the reasons therefore, shall be expeditiously 

provided to the members of the [board] Board. Any member of the [board] Board may object to a 

denial of a petition and an objection made within ten (10) days of the [commissioner’s] 

Commissioner's notice to the [board] Board of his or her intention to deny, shall cause the petition 

to be placed before the entire [board] Board for consideration as to whether such petition should 

be granted or denied. 

 (g)  The [commissioner’s] Commissioner's decision to grant, or deny a petition in the absence of 

the objection of any member of the [board] Board, or a decision by the [board] Board to grant or 

deny a petition, shall be a final decision which is not subject to judicial review pursuant to [New 

York City]Charter §1043(f). 

(h)  In the event the petition needs to be placed before the entire [board] Board pursuant to 

subsection (f) above and the sixty (60) day time period specified to decide a petition is about to 

expire, the [commissioner] Commissioner may deny the petition, provided that the petition shall 

thereupon be automatically renewed, or, upon the consent of the petitioner, the [commissioner] 

Commissioner may extend the time for consideration beyond the sixty (60) day period specified 

by §1043(f) of the [New York City] Charter. 
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§9.07 Public Notice   

(a)  This article shall be made available to members of the public [along] with the following 

information: 

  (1)  [the] The procedures for submitting petitions for rulemaking including the location at which 

any necessary forms may be obtained, and 

  (2)  [the] The name, business address, facsimile number, electronic mail address, online address 

and telephone number of the [secretary] Secretary to the [board] Board. 

(b)  The name, business address, facsimile number, electronic mail address, online address and 

telephone number of the [secretary] Secretary to the [board] Board, and the location at which any 

necessary form may be obtained shall be published in [The] the City Record. Notice of any 

change in the above information shall be published as soon as practicable in [The] the City 

Record. Such notice shall not constitute a rule as defined in the [New York City] Charter 

§1041(5). 

 


