DEPARTMENT OF HOUSING PRESERVATION AND DEVELOPMENT

Notice of Public Hearing and Opportunity to Comment on Proposed Rules

What are we proposing? HPD is proposing to add a new chapter 47 to Title 28 of the Rules of
the City of New York (the "421-a Rules") to implement the extended affordability benefit
program adopted by the State Legislature in Chapter 20 of the Laws of 2015.

When and where is the Hearing? HPD will hold a public hearing on the proposed rule. The
public hearing will take place from 10 AM to 12 PM on Tuesday, April 12, 2016. The hearing will
be in HPD’s offices at 100 Gold Street, 9th Floor, Room 9P10, New York, New York 10038.
How do | comment on the proposed rules? Anyone can comment on the proposed rules by:

e Website. You can submit comments to HPD through the NYC rules Web site at
http://rules.cityofnewyork.us.

e Email. You can email written comments to rules@hpd.nyc.qov.

e Mail. You can mail written comments to Elaine R. Toribio, TIP Director, 100 Gold Street,
Room 8-D09, New York, New York 10038.

e Fax. You can fax written comments to HPD, 212 863-5899, ATTN: Elaine R. Toribio.

e Speaking at the Hearing. Anyone who wants to comment on the proposed rules at the
public hearing must sign up to speak. You can sign up before the hearing by calling
(212) 863-7698. You can also sign up in the hearing room before the hearing begins on
April 12, 2016. You can speak for up to three minutes.

Is there a deadline to submit written comments? All written comments must be submitted
on or before April 12, 2016.

Do you need assistance to participate in the Hearing? You must tell the Department if you

need a reasonable accommodation of a disability at the Hearing. You must tell us if you need a
sign language interpreter. You can tell us by mail at the address given above. You may also tell
us by telephone at 212-863-7698. You must tell us by April 1, 2016.

Can | review the comments made on the proposed rules? You can review the comments
made online on the proposed rules by going to the website at http:/rules.cityofnewyork.us/. A
few days after the hearing, copies of all comments submitted online, copies of all written
comments, and an audiotape of oral comments concerning the proposed rules will be available
to the public at 421-a Customer Service Conference Room No. 8-C0O9, 8" Floor, 100 Gold
Street, between 10:00 am — 4:00 pm on weekdays.

What authorizes HPD to make this rule? Sections 1043 and 1802 of the City Charter and
Section 421-a of the New York State Real Property Tax Law authorize HPD to make these
proposed rules.

Page 1 0of 9



Where can | find the HPD rules? The HPD rules are in title 28 of the Rules of the City of New
York.

What rules govern the rulemaking process? HPD must meet the requirements of Section

1043 of the City Charter when creating or changing rules. This notice is made according to the
requirements of Section 1043 of the City Charter.

Statement of Basis and Purpose of Proposed Rule

New York State Real Property Tax Law §421-a provides real property tax exemptions for
eligible, new multiple dwellings. HPD determines eligibility for §421-a real property tax
exemptions. HPD is proposing a new Chapter 47 of Title 28 of the Rules of the City of New
York (the "421-a Extended Affordability Program Rules") to implement Subdivision 17 of Real
Property Tax Law §421-a.

Subdivision 17 provides a 50% exemption from real property taxation for either ten or fifteen
years. This benefit is available to multiple dwellings that commenced construction prior to July
1, 2008 and were granted either 25 or 20 years of §421-a benefits prior to June 15, 2015 for
making at least 20% of their dwelling units affordable to persons or families of low income.
Those properties that had been granted 25 years of benefit are eligible for an additional ten year
50% exemption; those that had been granted 20 years of benefit are eligible for an additional
fifteen year 50% exemption. To get this additional benefit, all residential tax lots in such multiple
dwellings must be operated as rentals. They also must maintain the affordability of the original
affordable units at the levels of affordability originally required (typically 80% of Area Median
Income (“AMI")), as well as restricting an additional five percent of their dwelling units to be
affordable to individuals or families whose household income is at or below 130% of AMI.

The extended benefit will start on the later of the expiration date for the original §421-a real
property tax exemption or the date upon which a restrictive declaration is recorded against the

property.
The proposed rules:

e Provide that no application for extended benefits can be filed before the property is in
compliance with the requirements for such benefits. Such applications may be filed on
or before the later to occur of December 31, 2016 or eighteen months after the
property’s original 421-a benefits have expired.

¢ Require each applicable project to have been issued a Final Certificate of Eligibility for
such 20- or 25-year benefit and delivered it to the Department of Finance.

o Establish the documentation applicants must submit with their applications for the
Extended Benefit, including:

1) Evidence satisfactory to HPD that they have recorded a Restrictive Declaration
identifying each Affordable Housing Unit, including its AMI limit and number of
bedrooms, which units in such property have been set aside for occupancy by
persons with disabilities in accordance with Section 504 of the Rehabilitation Act,
and requiring that the rents of such units shall be set in accordance with these
rules. This Restrictive Declaration also must provide that all of the Affordable
Housing Units in the Extended Affordability Property must, for the Extended
Affordability Period, be rented to eligible tenants at or below the rent ceiling
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established by such rules and be subject to rent stabilization.

2) Evidence satisfactory to HPD that since the building was originally completed,
the original 20% of the dwelling units in the property designated as Affordable
Housing Units were occupied by households who met the AMI limitations and
that prior to the commencement of the Extended Benefits, an additional 5% of
the dwelling units in such property have been occupied by households whose
incomes are at or below 130% of AMI.

3) A proposed Monitoring Contract with an independent marketing monitor.

4) A copy of a notice of intent to begin marketing the dwelling units designated for
households at or below 130% of AMI and any vacancies in the original 20% of
the dwelling units in the property designated as Affordable Housing Units through
the New York City Housing Connect lottery system, as well as satisfactory
evidence that such notice of intent to begin marketing was filed with HPD at least
60 days prior to the date upon which the first lease for an Affordable Housing
One Hundred Thirty Percent Unit will be executed.

e Establish the rent and income restrictions that apply to the Affordable Housing Units
during the Extended Affordability Period.

* Require the tenants of Affordable Housing Units be offered either a one or two year rent
stabilized lease, at their option.

e Prohibit Affordable Housing Units from being operated as a hotel or rented to
corporations, partnerships or other entities.

HPD'’s authority for these rules is found in section 1802 of the New York City Charter and
section 421-a of the Real Property Tax Law.

New material is underlined.
[Deleted material is in brackets.]

“Shall” and “must” denote mandatory requirements and may be used interchangeably in the
rules of this department, unless otherwise specified or unless the context clearly indicates
otherwise.

Section 1. Title 28 of the Rules of the City of New York shall be amended by adding a new
chapter 47 to read as follows:

Chapter 47

Eligibility Requirements Pursuant to Real Property Tax Law Section 421-a(17)

Section 47-01 Definitions. As used in this chapter, the following terms shall have the

following meanings. Capitalized terms not specifically defined in this chapter shall have the
meanings set forth in the Act.

Act. “Act” means subdivision seventeen of section four hundred-twenty-one-a of the real
property tax law, as amended.
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Area Median Income. "Area Median Income" means the area median income for the
primary metropolitan statistical area as determined by the United States Department of Housing
and Urban Development or its successors from time to time for a family of four, as adjusted for

family size.

Department of Finance. "Department of Finance" means the Department of Finance of

the City of New York or any successor agency or department thereto.

Final Certificate of Eligibilitv. “Final Certificate of Eligibility” means the document issued
by the Agency in accordance with chapter six of this title that provides for Post-Construction
Benefits.

Housing Connect. “Housing Connect” means the New York City Housing Connect
lottery system administered by the Agency to market vacant affordable dwelling units.

Hotel. "Hotel" means (i) any Class B multiple dwelling, as such term is defined in the
Multiple Dwelling Law, (ii) any structure or part thereof containing living or sleeping
accommodations which is used or intended to be used for transient occupancy, (iii) any
apartment hotel or transient hotel as defined in the Zoning Resolution, or (iv) any structure or
part thereof which is used to provide short term rentals or owned or leased by an entity engaged
in the business of providing short term rentals. For purposes of this definition, a lease, sublease,
license or any other form of rental agreement for a period of less than one vear shall be deemed
to be a short term rental. Notwithstanding the foregoing, Market Units leased by a not-for-profit
corporation for the purpose of providing governmentally funded emergency housing shall not be
considered a hotel for purposes of this chapter.

Legal Rent. "Legal Rent” means the maximum rent permitted under Rent Stabilization;
provided, however, that no exemption or exclusion from any requirement of Rent Stabilization
shall be applied to any Affordable Housing Unit during the Extended Affordability Period
including, but not limited to, any exemption or exclusion from the rent limits, renewal lease
requirements, registration requirements, or other provisions of Rent Stabilization due to the
vacancy of an Affordable Housing Unit where the rent exceeds a prescribed maximum amount,
the fact that tenant income and/or unit rent exceed prescribed maximum amounts, the nature of
the tenant, or any other factor.

Market Units. “Market Units” means any dwelling units in an Extended Affordability
Property other than Affordable Housing Units.

Marketing Monitor. “Marketing Monitor” means an organization approved by the Agency
and retained and paid for by the applicant to monitor compliance with the requirements,
established by the Act and this chapter, relating to the leasing, subleasing and occupancy of
Affordable Housing Units, including, but not limited to, ensuring that each Affordable Housing
Unit is leased at a rent not exceeding the Permitted Rent and is occupied by a household
approved by the Agency whose income at the time of initial occupancy of such Affordable
Housing Unit is not more than the maximum percentage of the Area Median Income specified
for such Affordable Housing Unit pursuant to the Act.

Monitoring Contract. “Monitoring Contract’” means a contract between the applicant and
the Marketing Monitor in form and substance approved by the Agency.

Such Monitoring Contract shall, at a minimum:
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(i) require the fee owner to provide monthly rent rolls to the Marketing Monitor and to

notify the Marketing Monitor no more than seven business days after an Affordable Housing

Unit becomes vacant;

(ii) require the Marketing Monitor to ensure that any Affordable Housing Unit which
becomes vacant during the Extended Affordability Period (a) is not held off the market for a
period that is longer than is reasonably necessary to perform needed repairs, (b) is promptly
marketed pursuant to such requirements as are established by the Agency, (c) is rented to a
household identified on the log established pursuant to Housing Connect that meets the
applicable income and occupancy reqguirements for such Affordable Housing Unit and that has
been approved by the Agency prior to execution of a lease, (d) is not offered to or rented by a
corporation, partnership or other entity, and (e) is offered for occupancy pursuant to a rent
stabilized lease for a term of one or two years, at the option of the tenant; and

(iii) require the Marketing Monitor to submit quarterly rent rolls for all Affordable Housing
Units in the Extended Affordability Property to the Agency.

Permitted Rent. “Permitted Rent” means a rent that does not exceed, for any lease or
renewal thereof at any time during the Extended Affordability Period, the lesser of (i) thirty
percent of the applicable Area Median Income minus the amount of any applicable Utility
Allowance, provided, however, that solely for purposes of establishing the initial rent for each
Affordable Housing One Hundred Thirty Percent Unit, the Area Median Income in effect as of
the date of filing of a notice of intent to begin marketing with the Agency shall be utilized, or (ii)
the Legal Rent.

Post-Construction Benefits. “Post-Construction Benefits” means benefits pursuant to
Real Property Tax Law Section 421-a for the period after which a Twenty Year Benefit Property
or Twenty-five Year Benefit Property was issued either a permanent certificate of occupancy for
the entire building or a temporary certificate of occupancy for all of the residential areas
contained therein.

Rent Stabilization. “Rent Stabilization” means, collectively, the rent stabilization law of

nineteen hundred sixty-nine, the rent stabilization code, and the emergency tenant protection
act of nineteen seventy-four, all as in effect on June 15, 2015 or as amended thereafter,
together with any successor statutes or requlations addressing substantially the same subject
matter.

Utility Allowance. "Utility Allowance" means an allowance established by the Agency for
the payment of utilities where the tenant of an Affordable Housing Unit is required to pay all or a
portion of the utility costs with respect to such unit in addition to any payments of rent.

Section 47-02 Application Procedure and Documentation.

a. No application for Extended Benefits shall be filed with respect to any Twenty Year
Benefit Property or Twenty-five Year Benefit Property (i) before the date upon which such
property is in compliance with the Extended Affordability Requirement, or (ii) on or after the later
to occur of December 31, 2016 or eighteen months after the Expiration Date.

b. No Twenty Year Benefit Property or Twenty-five Year Benefit Property shall be eligible
for Extended Benefits unless it was issued a Final Certificate of Eligibility and such Final
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Certificate of Eligibility was delivered to the Department of Finance together with an application

to the Department of Finance for partial tax exemption.

c. Each application for Extended Benefits must include:

a

&

Evidence satisfactory to the Agency that the Restrictive Declaration in a form
satisfactory to the Agency (A) has been executed by the fee owner of the
Extended Affordability Property, (B) has been recorded against the real property
containing the Extended Affordability Property, (C) identifies each Affordable
Housing Unit in the Extended Affordability Property, the number of bedrooms in
such Affordable Housing Unit, whether such Affordable Housing Unit is an
Affordable Housing Eighty Percent Unit or an Affordable Housing One Hundred
Thirty Percent Unit, and provides that the rents to be charged to the tenants of
each such Affordable Housing Unit shall be established pursuant to this chapter,
(D) identifies the dwelling units in such Extended Affordability Property that have
been set aside for occupancy by persons with disabilities in accordance with
Section 504 of the Rehabilitation Act, (E) provides that the Affordable Housing
Units in such Extended Affordability Property shall, for the Extended Affordability
Period, be (i) rented to eligible tenants at or below the Permitted Rent, and (ii)
subject to Rent Stabilization, allowing tenants holding a lease and in occupancy
at the expiration of such Extended Affordability Period to continue to be protected
by Rent Stabilization for the duration of their occupancy, and (F) provides that
such Extended Affordability Property must comply with the Extended Affordability
Requirement during the Extended Affordability Period:

Evidence satisfactory to the Agency that (A) from the commencement of Post-
Construction Benefits up to and including the Commencement Date, each
Affordable Housing Eighty Percent Unit was occupied by a household whose
income at the time of initial occupancy of such Affordable Housing Eighty Percent
Unit did not exceed one hundred percent (100%) of Area Median Income, and
that all of the Affordable Housing Eighty Percent Units in such Twenty Year
Benefit Property or Twenty-five Year Benefit Property, respectively, were
collectively affordable and restricted to occupancy to households whose income
at the time of initial occupancy, did not exceed an average of eighty percent
(80%) of Area Median Income, and (B) that, prior to the Commencement Date,
an additional five percent (5%) of the dwelling units in such Twenty Year Benefit
Property or Twenty-five Year Benefit Property, respectively, were designated as
Affordable Housing One Hundred Thirty Percent Units and have each been
occupied by a household that was identified on the log established pursuant to
Housing Connect and whose income at the time of initial occupancy of such
Affordable Housing One Hundred Thirty Percent Unit did not exceed one
hundred thirty percent (130%) of Area Median Income;

A proposed Monitoring Contract: and

A copy of the notice of intent to begin marketing the Affordable Housing Units
through Housing Connect and satisfactory evidence that such notice of intent to
begin marketing was filed with the Agency at least sixty days prior to the date
upon which the first lease for an Affordable Housing One Hundred Thirty Percent
Unit will be executed.
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Section 47-03 Rent and Income. During the Extended Affordability Period:

a. The rent for an Affordable Housing Unit shall not exceed the Permitted Rent.

b. Each Affordable Housing Unit shall be occupied by a household whose income at the
time that such household initially occupies such Affordable Housing Unit is hot more than the
maximum percentage of the Area Median Income, specified for such Affordable Housing Unit

pursuant to the Act.

c. An Affordable Housing Unit shall be leased, both upon initial rent-up and upon any
subsequent vacancy, pursuant to such marketing requirements as may be established by the

Agency.

d. No Affordable Housing Unit shall be held off the market for a period that is longer than
is reasonably necessary.

e. No Affordable Housing Unit shall be offered to a corporation, partnership or other

entity.

f. Each tenancy for an Affordable Housing Unit shall be approved by the Agency prior to
execution of the lease.

g. Each tenant of an Affordable Housing Unit shall be offered a rent stabilized lease for
a term of either one or two years, at such tenant’s option.

Section 47-04. Hotel Prohibition. No Twenty Year Benefit Property or Twenty-five Year
Benefit Property that is operated as a hotel shall be eligible for Extended Affordability Benefits.

Commissioner Vicki Been
March 7, 2016
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NEW YORK CITY MAYOR'’S OFFICE OF OPERATIONS
253 BROADWAY, 10" FLOOR
NEW YORK, NY 10007
212-788-1400

CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Implementation of Extended Affordability Program Rules

REFERENCE NUMBER: HPD-24
RULEMAKING AGENCY: HPD

I certify that this office has analyzed the proposed rule referenced above as required by Section 1043(d) of
the New York City Charter, and that the proposed rule referenced above:

(1) Is understandable and written in plain language for the discrete regulated
community or communities;

(ii) Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii)  Does not provide a cure period because it does not establish a violation, modification of a violation,
or modification of the penalties associated with a violation.

/s/ Francisco X. Navarro ) January 28, 2016
Mayor’s Office of Operations Date
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NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028
CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Implementation of Extended Affordability Program Rules
REFERENCE NUMBER: 2015 RG 142

RULEMAKING AGENCY: Department of Housing Preservation and Development

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced

proposed rule:

(1) is drafted so as to accomplish the purpose of the authorizing provisions of
law;

(ii) is not in conflict with other applicable rules;

(iii)  to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)  to the extent practicable and appropriate, contains a statement of basis and
purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s/ STEVEN GOULDEN Date: January 28, 2016
Acting Corporation Counsel
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