CITY OF NEW YORK
FRANCHISE AND CONCESSION REVIEW COMMITTEE
(Cal. No. 1)

RESOLVED, that the Franchise and Concession Review Committee authorizes the New York
City Department of Parks and Recreation (“Parks”) to utilize a different procedure, pursuant to
Section 1-16 of the Concession Rules of the City of New York, to negotiate a Sole Source
License Agreement (“Agreement”) with the Forest Park Trust, Inc. regarding the Oak Ridge
Building and George Seuffert Bandshell in Forest Park, Queens.

BE IT FURTHER RESOLVED, that Parks shall submit the Agreement it proposes to enter into
with the Forest Park Trust, Inc. to the Franchise and Concession Review Committee for approval.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON

May 13",
2015

Date:

Signed:

Title: Director of the Mayor's Office of Contract Services




CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM COVER SHEET
{Complete and attach a CPSR Memorandum only If the selection procedure will be other than Competitive Sealed Bids)

AGENCY: New York City CONCESSION TITLE/DESCRIPTION: Sole Source Agreement with the
Department gf Pal’kns & Forest Park Trust regarding the Oak Ridge Building and George
Recreation {"Parks") Seuffert Bandshell in Forest Park, Queens.

# VOTES required for

m‘:posed action=_4_ [ CONCESSION IDENTIFICATION # Q15-O

SELECTION PROCEDURE
{* City Chief Procurement Officer approval of CPSR required)
[0 Competitive Sealed Bids (CSB) [J Competitive Sealed Proposals (CSP)*

Different Procedure * {((X] Sole Source Agreement [] Other )

[J Negotiated Concession®

Recommended Concessionaire: Forest Park Trust, Inc. X EIN (] SSN # 31-1558645
Attach Memo(s) *

CONCESSION AGREEMENT TERM ESTIMATED REVENUE/ANTICIPATED BUSINESS
TERMS
Initial Term: To be negotiated (Check all that apply)

Renewal Option(s) Term: To ba negotiated
{{J Additional description attached)

Total Potential Term: To be negotiated ) Annual Minimum Fee(s)  §

LOCATION OF CONCESSION SHE(SF [Twa | O % Gross Receipts —_—

Address: 1 Forest Park Drive, Woodhaven, NY
Borough: Queens C.B. 9

Block # 3866 Lot#70
*Attach addilfonal sheet

[0 The Greater of Annual Minimum Fee(s of $ V.
% of Gross Receipts

Other formula To be negotiated

CONCESSION TYPE {Check all that apply)
> Significant Concessien:
B NO
[J YES Basis:
[C] Total polential term =/>10 years [ Projected annuat income/value ta City >$100,000 [J Major Concession

> Major Concession:
NO
[T} YES - Award will be subject to review and approval pursuant to Sections 197-¢ and 197-d of NYC Charter.
NOTIFICATION REQUIREMENTS
Subject concession will be awarded by CSB or CSP. O ves @ NO

If YES, check the applicable box{es) below:

[0 The subject concession is a Significant Concession and the Agency has/will complete its consultations with each
affected CB/BP regarding the scope of the solicitatlon at least 30 days prior to ils issuance.

{0 The subject concession is a Significant Concession and the Agency provided nolification of
such determination to each affected CB/BP by inclusion of this cancession in the Agency's Plan pursuant to §1-
10 of the Concession Rules.

O The subject concession has been determined not to be a Major Concession and the Agency has sent/will send
wrillen notificalion of such delerminalion to each affected CB/BP al least 46 days prior to issuance of the
solicitation.

[0 The subject concession has been determined not to be a Major Concession and the Agency provided
notification of such determination lo each affected CB/BP by inclusion of this concession in the Agency's Plan
pursuant to §1-10 of the Concession Rules.

If NO, check the applicable box below:
X The Agency certifies that each affecied CB/BP has received/will receive written notice at least 40 days in
advance of the FCRC meeting al which the agency will seek approval lo use a different selection procedure.
] The Agency certifies thal based on exigent circumstances it has requested/will request unanimous approval of




the FCRC 1o waive advance wrilten notice to each affected CB/BP.

The Agency cerlifies that each affected CB/BP will receive wrillen notice that the concession was determined to
be non-major along with a summary of the terms and conditions of the proposed concession upon publication of
a Notice of Intent to Enler into Negotiations. The agency further cerlifies that it will send a copy of this notice to
the members of the Committee within five days of the nolice lo each affected CB/BP.

AUTHORIZED AGENCY STAFF
This Is to certify that the information presented herein is accurate.

Name  Alexander Han Title Deputy Director of Concessions

Signature AL A: & Date ﬂ 131018~ .

CITY CHIEF PROCUREMENT OFFICER

This is to certify that the agency)s plan presented herein will comply with the prescribed procedural requisites for
the award of the subject co .

J \ =
Signature Date L’Qﬁ

City Chiapl’rocurément Officer
4

ya




A.

CONCESSION PRE-SOLICITATION REVIEW MEMORANDUM

DETERMINATION TO UTILIZE OTHER THAN COMPETITIVE SEALED BIDS 1 N/A

Instructions: Attach copy of draft RFP or other solicitation document, and check all applicable box(es) below.

The Agency has determined that it is not practicable or advantageous to use Competitive Sealed Bids because:

[]
[]

[ ]
X

Specifications cannot be made sufficiently definite and certain to permit selection based on revenue to the
City alone.

Judgment is required in evaluating competing proposals, and it is in the best interest of the City to require
a balancing of revenue to the City, quality and other factors.

The agency will be pursuing a negotiated concession for the reasons listed in section (B)(3)(b)
Other (Describe):

The New York City Department of Parks and Recreation (“Parks”) will be pursuing a Sole Source License

Agreement (“Agreement”) pursuant to Section 1-16 of the Concession Rules (“different procedure™) for the

reasons listed in section (B)(2).

DETERMINATION TO USE OTHER THAN COMPETITIVE SEALED PROPOSALS LIN/A

1. Briefly summarize the terms and conditions of the concession. Add additional sheet(s), if
necessary.

To be determined at a later date - when/if the Franchise and Concession Review Committee (“FCRC™)
approves the use of a different procedure to negotiate a Sole Source License Agreement with the Forest
Park Trust, Inc. ("the Trust™) regarding the Oak Ridge Building and the George Seuffert Bandshell in
Forest Park, Queens.

2. Briefly explain the basis for the determination not to solicit Competitive Sealed
Proposals.

The Trust is a not-for-profit organization incorporated in 1997. Its mission is to support Forest and
Highland Parks by securing funds and promoting those parks as a major recreational, environmental,
educational and cultural facility for the residents of the surrounding areas and all of New York City.

The Trust entered into a License Agreement ("Current Agreement") with Parks with a five (5) year term
on November 20, 2009, which was renewed for one year on November 20, 2014, establishing the Trust's
responsibilities to program, maintain and operate the Oak Ridge Building and the George Seuffert
Bandshell.

Oak Ridge is a beautifully restored century old building inside of Forest Park. Oak Ridge offers free
community programming throughout the year. It also serves as a rentable community venue hosting
weddings, christenings, and private events that help defray the costs of the maintenance, restoration

and security of the building. The revenue derived by the Trust from such events is used solely for the
maintenance, operation, restoration and staffing of the facility. In 2014, Oak Ridge hosted 23 such events
which generated $35,660. Another 20 events were held at Oak Ridge that were either produced free for
the community by the Trust or were organized by local community groups.

Through the Current Agreement, the Trust also maintains, furnishes and paints the George Seuffert
Bandshell. The bandshell is host to Forest Park's annual summer concert series produced by the Trust
and sponsored by private donors, board members and elected officials. The Trust is working with
community partners to bring additional programming and special events to the bandshell. The bandshell
is also available to the community for use with a special events permit.




The Trust administers free public programs and activities in both Forest and Highland Park. Such
activities include seasonal festivals, ballroom dance instruction, children's shows, zumba, youth sport
clinics, garden entertainment and educational programs. Since 2004, the Trust has hosted six-week
sports summer camps that benefit about 250 children annually. The Trust partners with the City
Council to hire local coaches to run the sports clinics in both Forest and Highland Parks.

The Trust also purchases equipment for the Parks district maintenance staff to use at Forest and Highland
Parks such as vehicles, snow blowers, landscaping equipment, chainsaws, garbage receptacles, and flags.

The Trust hires landscape supervisors and crew members to maintain the trails and gardens for Forest
and Highland Parks.

It is anticipated that the Sole Source License Agreement with the Trust will allow the Trust to engage in
revenue generating activities, the proceeds of which will be used to offset the costs of the activities
contemplated under such agreement, including maintenance, operations, and programming of the Oak
Ridge Building and George Seuffert Bandshell.

Given that the Trust has a specific commitment to the Oak Ridge Building, the George Seuffert Bandshell,
as well as the entirety of the Forest and Highland Park environs, Parks believes that it is in the best
interest of the City to negotiate a Sole Source License Agreement with the Trust for the operation and
programming of these facilities, rather than proceed with a competitive solicitation process.

3a. Briefly explain the selection procedure that will be utilized.

Parks is requesting FCRC authorization to utilize a different procedure, pursuant to Section 1-16 of the
Concession Rules of the City of New York, to negotiate a Sole Source License Agreement with the Trust
which will go before the FCRC on May 13, 2015 ("Step 1"). Once negotiated and if determined by Parks
to_be a significant concession, Parks and the FCRC will hold a joint public hearing on the proposed
Agreement before presenting it to the FCRC for “Step 2” approval at a second public meeting. If Parks
determines the concession to be non-significant, Parks will present the fully negotiated Agreement with
the Trust to the FCRC and request the required FCRC authorization to enter into the Agreement directly
(without the need for an initial joint public hearing).

3b. /fthe selection procedure is a negotiated concession, check the applicable box: <] N/IA

The Agency made a determination that it is not practicable and/or advantageous to award a
concession by competitive sealed bidding or competitive sealed proposals due to the existence of a
time-sensitive situation where a concession must be awarded quickly because:

] The agency has an opportunity to obtain significant revenues that would be lost or
substantially diminished should the agency be required to solicit the concession by
competitive sealed bids or competitive sealed proposals and the diminished revenue does
not relate only to the present value of the revenue because of the additional time needed
to solicit competitive sealed bids or competitive sealed proposals; /Explain]

] An existing concessionaire has been terminated, has defaulted, has withdrawn from, or has
repudiated a concession agreement, or has become otherwise unavailable; /Explain]

] The agency has decided, for unanticipated reasons, not to renew an existing concession in
the best interest of the City and requires a substitute/successor concessionaire. [Explain]

] DCAS is awarding a concession to an owner of property adjacent to the concession
property, or to a business located on such adjacent property, and has determined that it is
not in the best interest of the City to award the concession pursuant to a competitive
process because of the layout or some other characteristic of the property, or because of a
unique service that can be performed only by the proposed concessionaire. [Explain]



Approved by CCPO: on [ |

If the agency has/will request unanimous FCRC approval to waive advance written notice to
affected CB(s) that a selection procedure other than CSB or CSP will be utilized, explain the
exigent circumstances. [X] N/A



b
et |
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NYC Parks

212.360.1302 : robert.garafola@parks.nyc.gov
Deputy Commissioner
for Management, Budget,
and Public Programs
MEMORANDUM
TO: Hon. Melinda Katz., President of the Borough of Queens

Ralph Gonzalez, Chair, Queens Community Board #9
FROM: Philip Abramson, NYC Parks Revenue Project Manager f%,

SUBJECT: Notice of Intent to Seek Franchise and Concession Review Committee
Approval to Utilize a Different Procedure to Negotiate a Sole Source
License Agreement with the Forest Park Trust, Inc. to Operate and Provide
for Parks Appropriate Programming and Events at the Oak Ridge Building
and the George Seuffert Bandshell in Forest Park, Queens.

DATE: February 26, 2015

Pursuant to Section 1-16 of the Concession Rules of the City of New York, this is to
notify the Queens Borough President and Queens Community Board 9 that the New York
City Department of Parks and Recreation is seeking Franchise and Concession Review
Committee (“FCRC”) approval to utilize a different procedure to negotiate a Sole Source
License Agreement with the Forest Park Trust, Inc. to operate and provide for Parks
appropriate programming and events at the Oak Ridge Building and the George Seuffert
Bandshell in Forest Park, Queens.

This concession has been determined not to be a major concession as defined in Chapter 7
of the Rules of the City Planning Commission.

If you have any questions or comments, please feel free to contact Philip Abramson, NYC
Parks Revenue Project Manager, by phone at (212) 360-3426 or via email at
philip.abramson{zparks.nyc.gov.

Thank you.

City of New York
Parks & Recreation

The Arsenal

Central Park

New York, NY 10065
www.nyc.gov/parks



CITY OF NEW YORK
FRANCHISE AND CONCESSION REVIEW COMMITTEE
(Cal. No. 2)

RESOLVED, that the Franchise and Concession Review Committee authorizes the New York
City Department of Parks and Recreation (“Parks”) to utilize a different procedure, pursuant to
Section 1-16 of the Concession Rules of the City of New York, to negotiate a Sole Source
License Agreement (“Agreement”) with the Bronx River Alliance regarding the Bronx
River, and the new Bronx River House being built at Starlight Park.

BE IT FURTHER RESOLVED, that Parks shall submit the Agreement it proposes to enter into
with the Bronx River Alliance to the Franchise and Concession Review Committee for approval.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON

May 13",
2015

Date:

Signed:

Title: Director of the Mayor's Office of Contract Services




CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM COVER SHEET
{Complete and attach a CPSR Mamorandum only if the selection procedure will be other than Competitive Sealed Bids)

AGENCY: New York City CONCESSION TITLE/DESCRIPTION: Sole Source License Agreement
Department of Parks & with the Bronx River Alliance regarding the Bronx River, and the
Recreation ("Parks") new Bronx River House, being built at Starlight Park.

# VOTES required for

Erxposed action=_4__ [] CONCESSION IDENTIFICATION # X14TA-O

SELECTION PROCEDURE
{* City Chief Procurament Officer approval of CPSR required)
[J Competitive Sealed Bids (CSB) [] Competitive Sealed Proposals (CSP)*

Different Procedure * (B Sole Source Agreement [] Other )

[ Negotiated Concession®

Recommended Concessionaire: Bronx River Alliance X EIN [J SSN # 75-3001587
Allach Memofs) *
CONCESSION AGREEMENT TERM ESTIMATED REVENUE/ANTICIPATED BUSINESS
TERMS
Initial Term; To be negotiated (Check all that apply)

Renewal Option(s) Term: To be negotiated
{0 Additional description altachad)

Total Potential Term: To be negotiated L] Annual Minimum Fee(s) $

LOCATION OF CONCESSION SITE(S)* WA | O % Gross Receipts — %

Address 1490 Sheridan Expressway
Borough Bronx C.B. 9

Block # 3019 Lot # 100
“Attach additional sheet

[ The Greater of Annual Minimum Fee(s of § v,
% of Gross Receipts

Other formula To be negotiated

CONCESSION TYPE {Check all that apply)
> Significant Concesslon:
NO
O YES Basis:
[ Tolal potential term =/>10 years [J Projected annual income/fvalue 1o City >$100,000 [] Major Concession

> Major Concession:

NO
| (] YES - Award will be subject lo review and approval pursuant to Seclions 197-c and 197-d of NYC Charter.
NOTIFICATION REQUIREMENTS
Subject concession will be awarded by CSB or CSP. O ves ENO

If YES, check the applicable box{es) belaw:

[0 The subject concession is a Significant Concession and the Agency hasfwill complete its consultations with each
affected CB/BP regarding the scope of the sclicilation at least 30 days prior to its issuance,

O The subject concession is a Significant Concession and the Agency provided nolification of
such determinaticn {o each affected CB/BP by inclusion of this concession in the Agency's Plan pursuant to §1-
10 of the Concession Rules.

The subject concession has been determined not to be a Major Concession and the Agency has sent/will send
written notificalion of such determination to each affected CB/BF at least 40 days prior to issuance of the
solicitation.

The subjecl concession has been determined not to be a Major Cancession and the Agency provided
nolification of such delermination to each affected CB/BP by inclusion of this concession in the Agency's Plan
pursuant 1o §1-10 of the Concession Rules.

O

If NO, check the applicable box below:

The Agency cerlifies that each affected CB/BP has received/will receive writlen notice at least 40 days in
advance of the FCRC meeling al which the agency will seek approval to use a different selection procedure,

I;I The Agency certifies that based on exigent circumstances Il has requested/will request unanimous approval of




- the FCRC to waive advance written nolice to each affected CB/BP,

The Agency cerlifies that each affected CB/BP will receive wrilten notice that the concession was determined to
be non-major along with a summary of the terms and conditions of the proposed concession upon publication of

a Nolice of Inlent o Enter inlo Negotiations. The agency furlher certifies that it will send a copy of this nolice to
the members of the Commitlee within five days of the nofice to each affected CB/BP.

AUTHORIZED AGENCY STAFF
This is to certify that the information presented herein is accurata.

Name Alexander Han

Title Deputy Director of Concesslons
Signature

CITY CHIEF PROCUREMENT OFFICER

This is to certify that the agency’s plan presented herein will comply with the prescribed procedural requisites for
the award of the subject con

Signature

Date ZI@/J—
City ghief Prodirement Officer




CONCESSION PRE-SOLICITATION REVIEW MEMORANDUM

A. DETERMINATION TO UTILIZE OTHER THAN COMPETITIVE SEALED BIDS 1 N/A

Instructions: Attach copy of draft RFP or other solicitation document, and check all applicable box(es) below.

The Agency has determined that it is not practicable or advantageous to use Competitive Sealed Bids because:

|:| Specifications cannot be made sufficiently definite and certain to permit selection based on revenue to the
City alone.

|:| Judgment is required in evaluating competing proposals, and it is in the best interest of the City to require
a balancing of revenue to the City, quality and other factors.
|:| The agency will be pursuing a negotiated concession for the reasons listed in section (B)(3)(b)

% Other (Describe):
The New York City Department of Parks and Recreation (“Parks”) will be pursuing a Sole Source License

Agreement (“Agreement”) pursuant to Section 1-16 of the Concession Rules (“different procedures™) for the
reasons listed in section (B)(2).

B. DETERMINATION TO USE OTHER THAN COMPETITIVE SEALED PROPOSALS LIN/A

1. Briefly summarize the terms and conditions of the concession. Add additional sheet(s), if
necessary.

To be determined at a later date - when/if the Franchise and Concession Review Committee (FCRC)
approves the use of a different procedure to negotiate a Sole Source License Agreement with the Bronx
River Alliance ("the Alliance™) regarding the Bronx River ("the River"), and the new Bronx River House
being built at Starlight Park.

2. Briefly explain the basis for the determination not to solicit Competitive Sealed
Proposals.

The Alliance is a not-for-profit organization incorporated in 2001. Its mission is to serve as a coordinated voice on
behalf of the environmental health of the River and work in partnership with public and private entities to protect,
improve and restore the Bronx River Corridor and Greenway so that they can be healthy ecological, recreational,
educational and economic resources for the communities through which the River flows. Since its inception the
Alliance has worked closely with Parks to improve and protect the River and to create a Greenway that connects
new and existing parks along the River, improving public access, stewardship and enjoyment of the River and
parkland. The Alliance promotes conservation and enhancement of the River and development of the Greenway
through ecological restoration and management, watershed-wide studies and policy initiatives, education,
planning, and public outreach. The Alliance administers public programs and activities within City parklands along
the Greenway. It also assists Parks in developing, maintaining and restoring public parks along the Greenway.

The Alliance and Parks entered into a License Agreement ("Current Agreement™) with an initial term of five (5)
years on September 14, 2009, which was then renewed for a one year term, expiring on September 14, 2015.
The parties expect to extend the Current Agreement for an additional term expiring December 31, 2015.

Under the Current Agreement, the Alliance maintains, restores and improves the Bronx River, oversees
volunteers, provides educational outreach, public and special events, recreational activities and participates in
scientific studies.

The Alliance conducts canoe trips and other educational programs on or along the River to foster awareness,
stewardship and knowledge of the River. It charges fees for some trips and programs to defray the costs of
conducting and outfitting them, for insurance, and for keeping the river free of obstacles so that it is accessible to




boaters. The Alliance uses fees to cover the costs of trips and programs that are offered free or at less than full
cost.

Parks (with the NYC Department of Design and Construction as the construction agent) is currently building
Bronx River House, situated on Starlight Park adjacent to the River. This new Parks facility will be the base of
operations for the restoration and management of the River and its Greenway. The building will offer community
space for indoor-outdoor activities, and will serve as the headquarters for the Alliance. It is anticipated that the
Alliance (and some Parks staff) will move into the building in late 2015 when construction is complete. In addition
to conducting Parks appropriate public programs, the Alliance will be responsible for making areas in the Bronx
River House available to the public. It is anticipated that the Alliance will share responsibility for the maintenance
and security of the building and adjacent terrace with Parks, on terms that will be defined in the Sole Source
License Agreement to be negotiated with the Alliance. The Alliance anticipates charging fees for the use of the
public areas and for programs it conducts in Bronx River House to help defray its costs of maintenance and
security of the building.

It is anticipated that a new Sole Source License Agreement will be negotiated with the Alliance pursuant to which
the Alliance will have additional maintenance, operations and programming responsibilities in connection with the
new Bronx River House being constructed, including conducting Parks appropriate public programs and making
areas in the Bronx River House available to the public. It is anticipated that all revenues generated, including
those from canoe trips, programs, special events and site rentals, will be used to offset the Alliance's costs
contemplated under such agreement, including maintenance, operations, and programming responsibilities.

Given that the Alliance has a specific commitment to the River and its surrounding parkland, Parks believes that it
is in the best interest of the City to negotiate a Sole Source License Agreement with the Alliance rather than
proceed with a competitive solicitation process.

3a. Briefly explain the selection procedure that will be utilized.

Parks is requesting FCRC authorization to utilize a different procedure, pursuant to Section 1-16 of the
Concession Rules of the City of New York, to negotiate a Sole Source License Agreement with the Alliance
which will go before the FCRC on May 13, 2015 ("Step 1). Once negotiated and if determined by Parks
to_be a significant concession, Parks and the FCRC will hold a joint public hearing on the proposed
Agreement before presenting it to the FCRC for “Step 2” approval at a second public meeting. If Parks
determines the concession to be non-significant, Parks will present the fully negotiated Agreement with
the Alliance to the FCRC and request the required FCRC authorization to enter into the Agreement directly
(without the need for an initial joint public hearing).

3b. Ifthe selection procedure is a negotiated concession, check the applicable box: X N/A

The Agency made a determination that it is not practicable and/or advantageous to award a
concession by competitive sealed bidding or competitive sealed proposals due to the existence of a
time-sensitive situation where a concession must be awarded quickly because:

] The agency has an opportunity to obtain significant revenues that would be lost or
substantially diminished should the agency be required to solicit the concession by
competitive sealed bids or competitive sealed proposals and the diminished revenue does
not relate only to the present value of the revenue because of the additional time needed
to solicit competitive sealed bids or competitive sealed proposals; [Explain]

D An existing concessionaire has been terminated, has defaulted, has withdrawn from, or has
repudiated a concession agreement, or has become otherwise unavailable; [Explain]

] The agency has decided, for unanticipated reasons, not to renew an existing concession in
the best interest of the City and requires a substitute/successor concessionaire. [Explain]



] DCAS is awarding a concession to an owner of property adjacent to the concession
property, or to a business located on such adjacent property, and has determined that it is
not in the best interest of the City to award the concession pursuant to a competitive
process because of the layout or some other characteristic of the property, or because of a
unique service that can be performed only by the proposed concessionaire. [Explain]

Approved by CCPO: on [ [

If the agency has/will request unanimous FCRC approval to waive advance written notice to
affected CB(s) that a selection procedure other than CSB or CSP will be utilized, explain the
exigent circumstances. [X] N/A




NYC Parks

Robert Garafola 212.360.1302 £ robert.garafola@parks.nyc.gov
Depuly Commissioner

for Management, Budget,

and Public Programs

MEMORANDUM

TO: Hon. Ruben Diaz Jr., President of the Borough of the Bronx
Rafael Salamanca, District Manager, Bronx Community Board #2
Ivine Galarza, District Manager, Bronx Community Board #6
William Rivera, Chair, Bronx Community Board #9
Carmen Rosa, District Manager, Bronx Community Board #12

FROM: Philip Abramson, NYC Parks Revenue Project Manager F /€

SUBJECT: Notice of Intent to Seek Franchise and Concession Review Committee
Approval to Utilize a Different Procedure to Negotiate a Sole Source
License Agreement with the Bronx River Alliance to Operate Canoeing
Trips and Programs Along the Bronx River, and to Program Parks
Appropriate Events at the New Bronx River House Being Built at Starlight
Park.

DATE: February 26, 2015

Pursuant to Section 1-16 of the Concession Rules of the City of New York, this is to
notify the Bronx Borough President and Bronx Community Boards 2, 6, 9, and 12, that the
New York City Department of Parks and Recreation is seeking Franchise and Concession
Review Committee (“FCRC™) approval to utilize a different procedure to negotiate a Sole
Source License Agreement with the Bronx River Alliance ("the Alliance") to operate
canoeing trips and programs along the Bronx River ("the River"), and to program Parks
appropriate events at the new Bronx River House being built at Starlight Park.

This concession has been determined not to be a major concession as defined in Chapter 7
of the Rules of the City Planning Commission.

If you have any questions or comments, please feel free to contact Philip Abramson, NYC
Parks Revenue Project Manager, by phone at (212) 360-3426 or via email at
philip.abramson(@parks.nyc.gov.

Thank you.

City of New York
Parks & Recreation

The Arsenal

Central Park

New York, NY 10065
www.nyc.gov/parks



CITY OF NEW YORK
FRANCHISE AND CONCESSION REVIEW COMMITTEE

(Cal. No. 3)

RESOLVED, that the Franchise and Concession Review Committee authorizes the New York
City Department of Parks and Recreation (“Parks”) to utilize a different procedure, pursuant to
Section 1-16 of the Concession Rules of the City of New York, to negotiate a Sole Source
License Agreement (“Agreement”) with the Times Square District Management Association Inc.
regarding Father Duffy Square in Times Square, Manhattan.

BE IT FURTHER RESOLVED, that Parks shall submit the Agreement it proposes to enter into
with the Times Square District Management Association Inc. to the Franchise and Concession

Review Committee for approval.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON

May 13",
2015

Date:

Signed:

Title: Director of the Mayor's Office of Contract Services




CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM COVER SHEET
{Complete and aftach 8 CPSR Memarandum only If the selection procedura will be other than Compaetitive Sealod Bids)

AGENCY: New York City CONCESSION TIiTLE/DESCRIPTION: Sole Source License Agreement
Department of Parks & with the Times Square District Management Association Inc.
Recreation ("Parks") regarding Father Duffy Square in Times Square, Manhattan.

# VOTES required for
proposed action=4 [(J NIA | CONCESSION IDENTIFICATION # M93-O

SELECTION PROCEDURE
(* City Chief Procurement Officer approval of CPSR required)
[J Competitive Sealed Bids (CSB) [0 Competitive Sealed Proposals (CSP)*
(X Different Procedure * (X Sole Source Agreement [[] Other : )

[0 Negotiated Concession”

Recommended Concessionaire; Times Square Dislrict Management Association Inc. (X EIN (] SSN # 13-3627527
Attach Memo(s) *

CONCESSION AGREEMENT TERM ESTIMATED REVENUE/ANTICIPATED BUSINESS
TERMS
Initial Term: To be negotiated (Check all that apply)

Renewal Option{s) Term: To be negotiated
{0 Additional description attached)

Total Potential Term: To be negotiated O Annual Minimum Fee(s) $

LOCATION OF CONCESSION SITE(S]" [Twa | % Gross Receipts _— %

Address: Intersection of Broadway, 7th Ave, W. 46th

St, W. 47th St; New York, NY ! O Th:.:/ Grfe(a;ler of ;nmlla: Minimum Fee{s of § v,
Borough: Manhattan C.B. 5 —. /o OF aFOSS KECEIPLS

Block #1018 Lot #65

“Altach addilional sheat X] Other formula To be negotiated

CONCESSION TYPE (Check all that apply)
> Significant Concession:
& No
O YES Basis:
] Total potential term =/>10 years [ Projected annual incomefvalue to City >$100,000 [] Major Concession

> Major Concession:
NO
__i;l YES - Award will be subject to review and approval pursuant o Sections 187-c and 197-d of NYC Charter.

NOTIFICATION REQUIREMENTS
Subject concession will be awarded by CSB or CSP., (0 ves XINO

If YES, check the applicable box{es) below:

[J The subject concession is a Significant Concession and the Agency has/will complete its consultalions with each
affecled CB/BP regarding the scope of the salicilalion at leasl 30 days prior to ils issuance.

[0 The subject concession is a Significant Concession and the Agency provided notification of
such determination to each affected CB/BP by inclusion of this concession in the Agency's Plan pursuant to §1-
10 of the Concession Rules.

O The subject concession has been determined not to be a Major Concession and the Agency has senl/will send
writlen nolification of such determinalion to each affecled CB/BP at least 40 days prior lo Issuance of the
solicitation.

[J The subject concession has been determined not to be a Major Concession and the Agency provided
notification of such delermination te each aifected CB/BP by inclusion of this cancession in the Agency's Plan
pursuant to §1-10 of the Concession Rules.

If NO, check the applicable box below:

BJ The Agency cerlifies thal each affecled CB/BP has received/will receive wrillen notice at leasl 40 days in
advance of the FCRC meeling at which the agency will seek approval lo use a different selection procedure,

(O The Agency certifies that based on exigent circumslances it has requested/will requast unanimous approval of
the FCRC to waive advance writlen nolice to each afiected CB/BP.




L] The Agency certifies that each afiected CB/BP will receive written notice thal the concession was delermined to
be non-major along with a summary of the lerms and conditions of the proposed concession upon publication of
a Notice of Intent to Enter into Negotiations. The agency further certifias that il will send a copy of this nalice to
the members of the Commiltee wilhin five days of the nolice to each affected CB/BP.

AUTHORIZED AGENCY STAFF
This is to certify that the information presented herein is accurate.

Name Alexander an

Title Deputy Director of Concessions

Signature Date ¢

CITY CHIEF PROCUREMENT OFFICER

This is to certify that the agency's plan presented herein witl comply with the prescribed procedural requisites for
the award of the subject co, ion,

Signature Date Z,ff_jfir

City Chi€f Prcurement Officer
— ﬁ
v




A.

CONCESSION PRE-SOLICITATION REVIEW MEMORANDUM

DETERMINATION TO UTILIZE OTHER THAN COMPETITIVE SEALED BIDS 1 N/A

Instructions: Attach copy of draft RFP or other solicitation document, and check all applicable box(es) below.

The Agency has determined that it is not practicable or advantageous to use Competitive Sealed Bids because:

[]
[]

[ ]
X

Specifications cannot be made sufficiently definite and certain to permit selection based on revenue to the
City alone.

Judgment is required in evaluating competing proposals, and it is in the best interest of the City to require
a balancing of revenue to the City, quality and other factors.

The agency will be pursuing a negotiated concession for the reasons listed in section (B)(3)(b)
Other (Describe):

The New York City Department of Parks and Recreation (“Parks”) will be pursuing a Sole Source License

Agreement (“Agreement”) pursuant to Section 1-16 of the Concession Rules (“different procedure”) for the
reasons listed in section (B)(2).

DETERMINATION TO USE OTHER THAN COMPETITIVE SEALED PROPOSALS LIN/A

1. Briefly summarize the terms and conditions of the concession. Add additional sheet(s), if
necessary.

To be determined at a later date - when/if the Franchise and Concession Review Committee (“FCRC”)
approves the use of a different procedure to negotiate a Sole Source License Agreement with the Times
Square District Management Association Inc. (“the Alliance") regarding Father Duffy Square in Times
Square, Manhattan.

2. Briefly explain the basis for the determination not to solicit Competitive Sealed
Proposals.

The Alliance, founded in 1992, works to improve and promote Times Square. It cultivates the creativity,
energy and edge that have made the area an icon of entertainment, culture and urban life for more than
a century. The Alliance is a 501(c)3 not-for-profit organization, accepts tax-deductible contributions, and
is governed by a large, voluntary Board of Directors.

In addition to providing core neighborhood services with its Public Safety Officers and Sanitation
Associates, the Alliance promotes local businesses; encourages economic development and public
improvements; co-coordinates humerous major events in Times Square (including the annual New Year's
Eve and Solstice in Times Square celebrations); and advocates on behalf of its constituents with respect
to a host of public policy, planning and quality-of-life issues. The Alliance's district covers most of the
territory from 40th Street to 53rd Street between 6th and 8th Avenues, as well as Restaurant Row (46th
Street between 8th and 9th Avenue).

The Alliance entered into a Maintenance and Operations Agreement ("Agreement") with Parks in 2006 for
Father Duffy Square, a Parks property located between West 46th Street and West 47th Street, and 7th
Avenue and Broadway. A new agreement ("Current Agreement"), was executed on December 24, 2014
which expires on December 31, 2015, which includes provisions for the Alliance to perform maintenance
of the Public Stairs, the Statuary, and the Plaza, for the accommodation, enjoyment and convenience of
the public.



The Current Agreement between the Alliance and Parks contains a revenue sharing provision regarding
Special Events that take place at Father Duffy Square. Such events, operated or sponsored by third
parties, generate special event concession fees ("fees") for the use of this public space. The Current
Agreement stipulates that the Alliance may collect sixty (60) percent of the fees. The fees are used to
offset a portion of the Alliance's costs for providing maintenance and operation services at Father Duffy
Square.

It is anticipated that the Sole Source License Agreement with the Alliance will continue to allow the
Alliance to collect special event concession fees, the proceeds of which will be used to offset a portion of
the Alliance’s costs contemplated under such agreement, including the maintenance and operation of
Father Duffy Square.

Given that the Alliance has demonstrated a decade of commitment to maintaining and improving Father
Duffy Square as an integral part of the Times Square district, Parks believes that it is in the best interest
of the City to negotiate a Sole Source License Agreement with the Alliance, rather than proceed with a
competitive solicitation process.

3a. Briefly explain the selection procedure that will be utilized.

Parks is requesting FCRC authorization to utilize a different procedure, pursuant to Section 1-16 of the
Concession Rules of the City of New York, to negotiate a Sole Source License Agreement with the Alliance
which will go before the FCRC on May 13, 2015 ("Step 1"). Once negotiated and if determined by Parks
to be a significant concession, Parks and the FCRC will hold a joint public hearing on the proposed
Agreement before presenting it to the FCRC for “Step 2” approval at a second public meeting. If Parks
determines the concession to be non-significant, Parks will present the fully negotiated Agreement with
the Alliance to the FCRC and request the required FCRC authorization to enter into the Agreement directly
(without the need for an initial joint public hearing).

3b. Ifthe selection procedure is a negotiated concession, check the applicable box: X N/A

The Agency made a determination that it is not practicable and/or advantageous to award a
concession by competitive sealed bidding or competitive sealed proposals due to the existence of a
time-sensitive situation where a concession must be awarded quickly because:

] The agency has an opportunity to obtain significant revenues that would be lost or
substantially diminished should the agency be required to solicit the concession by
competitive sealed bids or competitive sealed proposals and the diminished revenue does
not relate only to the present value of the revenue because of the additional time needed
to solicit competitive sealed bids or competitive sealed proposals; [Explain]

D An existing concessionaire has been terminated, has defaulted, has withdrawn from, or has
repudiated a concession agreement, or has become otherwise unavailable; [Explain]

] The agency has decided, for unanticipated reasons, not to renew an existing concession in
the best interest of the City and requires a substitute/successor concessionaire. [Explain]

] DCAS is awarding a concession to an owner of property adjacent to the concession
property, or to a business located on such adjacent property, and has determined that it is
not in the best interest of the City to award the concession pursuant to a competitive
process because of the layout or some other characteristic of the property, or because of a
unique service that can be performed only by the proposed concessionaire. [Explain]

Approved by CCPO: on [ [

4. If the agency has/will request unanimous FCRC approval to waive advance written notice to
affected CB(s) that a selection procedure other than CSB or CSP will be utilized, explain the
exigent circumstances. [X] N/A
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NYC Parks

I212.360.1302 E robert.garafola@parks.nyc.gov City of New York
Deputy Commissioner Parks & Recreation
for Management, Budget,

and Public Programs The Arsenal

Central Park
New York, NY 10065
www.nyc.gov/parks
MEMORANDUM
TO: Hon. Gale Brewer., President of the Borough of Manhattan
Wally Rubin, District Manager, Manhattan Community Board #5
FROM: Philip Abramson, NYC Parks Director of Revenue Communications A

SUBJECT: Notice of Intent to Seek Franchise and Concession Review Committee
Approval to Utilize a Different Procedure to Negotiate a Sole Source
License Agreement with the Times Square Alliance to Collect Special
Event Concession Fees Solely for the Maintenance and Operation of Father
Duffy Square in Times Square, Manhattan.

DATE: April 2, 2015

Pursuant to Section 1-16 of the Concession Rules of the City of New York, this is to
notify the Manhattan Borough President and Manhattan Community Board 5 that the New
York City Department of Parks and Recreation is seeking Franchise and Concession
Review Committee (“FCRC”) approval to utilize a different procedure to negotiate a Sole
Source License Agreement with the Times Square Alliance to collect special event
concession fees solely for the maintenance and operation of Father Duffy Square in Times
Square, Manhattan.

This concession has been determined not to be a major concession as defined in Chapter 7
of the Rules of the City Planning Commission.

If you have any questions or comments, please feel free to contact Philip Abramson, NYC
Parks Director of Revenue Communications, by phone at (212) 360-3426 or via email at
philip.abramson({@parks.nyc.gov.

Thank you.



CITY OF NEW YORK
FRANCHISE AND CONCESSION REVIEW COMMITTEE

(Cal. No. 4)

RESOLVED, that the Franchise and Concession Review Committee (“FCRC”)
authorizes the NYC & Company, Inc. on behalf of New York City Department of Small
Business Services (“SBS”) to utilize a different procedure, pursuant to Section 1-16 of
the Concession Rules of the City of New York, to negotiate a non-exclusive, Sole Source
License Agreement with Mighty Fine Inc. (“Mighty Fine”) for the non-exclusive use of
city-owned trademarks on merchandise.

BE IT FURTHER RESOLVED, that NYC & Company, Inc. on behalf of SBS shall
submit the License Agreement SBS proposes to enter into with Mighty Fine to the FCRC
for approval.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON

Date: May 13", 2015

Signed:

Title: Director of the Mayor's Office of Contract Services




CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM COVER SHEET
{Complete and attach a CPSR Memorandum only if the selaction procedure will be other than Competitive Sealad Bids)

AGENCY: NYC & Company, inc. CONCESSION TITLE/DESCRIPTION: Non-exclusive Use of City-Owned
on behalf of NYC Department of Trademarks on Merchandise
Small Business Services

CONCESSION /IDENTIFICATION # NYCCO-2015-001

# VOTES required for
proposed action=4 [ ] N/A

SELECTION PROCEDURE
(* City Chief Procurement Officer approval of CPSR required)
[0 Competitive Sealed Bids (CSB) [] Competitive Sealed Proposals (CSP)*

B Different Procedure * ((X] Sole Source Agreement [] Other )

] Negotiated Concession®

Recommended Concessionaire: Mighty Fine, inc. (X] EIN [] SSN # 85-4722160
Attach Memo(s) *

CONCESSION AGREEMENT TERM ESTIMATED REVENUE/ANTICIPATED BUSINESS
TERMS
Initial Term: To be neqotiated {Check all that apply)

Renewal Option(s) Term: To be negotiated
(0] Additional description attached)

Total Potential Term: To be negotlated [] Annual Minimum Fee(s) $
LOCATION OF CONCESSION SITE(S)" By A | L] % Gross Receipts %
ng;?. CB. [J The Greater of Annual Minimum Fee(s of $ v,

% of Gross Receipts

Block # Lot #
“Altach additional sheet
Other formula To be negotiated

CONCESSION TYPE (Check all that apply)
> Significant Concession;
d NO
[J YES Basis:

[ Total potential term =/>10 years [] Projected annual income/value to City >$100,000 [[J Major Concession

> Major Concession:
& NO
[] YES - Award will be subject to review and approval pursuant to Sections 197-c and 197-d of NYC Charter.

NOTIFICATION REQUIREMENTS
Subject concession will be awarded by CSB or CSP. 0 Yes XINO

If YES, check the applicable box(es) below:

£] The subject concession is a Significant Concession and the Agency has/will complete its consultations with each
affected CB/BP regarding the scope of the solicitation at least 30 days prior to its issuance.

] The subject concession is a Significant Concession and the Agency provided notification of
such determination to each affected CB/BP by inclusion of this concession in the Agency's Plan pursuant to §1-
10 of the Concession Rules.

J The subject concession has been determined not to be a Major Concession and the Agency has sent/will send
written notification of such determination to each affected CB/BP at least 40 days prior to issuance of the
solicitation

O The subject concession has been determined not to be a Major Concession and the Agency provided
notification of such determination to each affected CB/BP by inclusion of this concession in the Agency's Plan
pursuant to §1-10 of the Concession Rules.

If NO, check the applicable box below:

XI The Agency certifies that each affected CB/BP has received/will receive written notice at least 40 days in
advance of the FCRC meeting at which the agency will seek approval to use a different selection procedure.

Q The Agency certifies that based on exigent circumstances it has requested/will request unanimous appraval of




the FCRC to waive advance written notice to each affected CB/BP.
The Agency certifies that each affected CB/BP will receive written notice that the concession was determined to
be non-major along with a summary of the terms and conditions of the proposed concession upon publication of

a Notice of Intent to Enter into Negotiations. The agency further certifies that it will send a copy of this notice to
the members of the Committee within five days of the notice to each affected CB/BP.

AUTHORIZED AGENCY STAFF

This is to certify that the information presented herein is accurate.

Name Title DEPHA  Commis<iane ¥

Signature

Date

CITY CHIEF PROCUREMENT OFFICER

This Is to certify that the agency’s plan p

ented herein will comply with the prescribed procedural requisites for
the award of the subject conéegsion.

Signature Date Zlﬂl /5
City Chigf Produrement Officer

B i




A.

CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM

DETERMINATION TO UTILIZE OTHER THAN COMPETITIVE SEALED BIDS ] N/A

Instructions: Attach copy of draft RFP or other solicitation document, and check all applicable box(es) below.

The Agency has determined that it is not practicable or advantageous to use Competitive Sealed
Bids because:

]

(N

Specifications cannot be made sufficiently definite and certain to permit selection based on revenue to the
City alone.

Judgment is required in evaluating competing proposals, and it is in the best interest of the City to require
a balancing of revenue to the City, quality and other factors.

The agency will be pursuing a negotiated concession for the reasons listed is section (B)(3)(b)

Other (Describe)

NYC & Company Inc. on behalf of New York City Department of Small Business Services (SBS), intends to seek Franchise

and Concession Review Committee approval to utilize a different procedure to negotiate a non-exclusive, sole source
license agreement with Mighty Fine, Inc. pursuant to Section 1-16 of the Concession Rules of the City of New York (different
procedures) for the reasons listed in Section (B)(2) below.

B.

DETERMINATION TO USE OTHER THAN COMPETITIVE SEALED PROPOSALS X N/A

1.

3a.

Briefly summarize the terms and conditions of the concession. Add additional sheet(s), if
necessary.

To be determined at a later date- when/if the Franchise and Concession Review Committee (FCRC)
approves the use of a different procedure to negotiate an agreement with Mighty Fine, Inc.

Briefly explain the basis for the determination not to solicit Competitive Sealed
Proposals. [Explain]

Mighty Fine Inc. approached NYC & Company, Inc. to create apparel containing the City’s proprietary marks
for distribution to retailers such as Express and Target with whom Mighty Fine has unique manufacturing
and distribution arrangements. Mighty Fine proposed unique designs to be created by Mighty Fine’s art
department to be used solely for this arrangement if approved. This proposed non-exclusive license
agreement will not bar other opportunities from other apparel manufacturers and will allow the City to
diversify apparel options available to consumers at retail.

Briefly explain the selection procedure that will be utilized. /Explain]

NYC & Company Inc./SBS is requesting authorization to utilize a different procedure, pursuant to Section 1-
16 of the Concession Rules of the City of New York, to negotiate a Sole Source Agreement (“Agreement”)
with Mighty Fine, Inc. for the non-exclusive use of city-owned trademarks on the apparel and co-branded
apparel merchandise produced and sold exclusively by Mighty Fine Inc. Mighty Fine Inc. held a non-
concession agreement for the purpose of testing the product interest to its distribution channels and
customers unique to Mighty Fine, Inc. At the time the non-concession agreement with Mighty Fine Inc. was
executed the parties anticipated that the revenue would not exceed administrative costs which were
estimated to be $8,500, however Mighty Fine Inc. received two large orders from The 9/11 Memorial and
Museum, the royalties for which amounted to $13,203.35. It was in the city’s best interest to allow the
sales to proceed. It was impossible to determine during negotiation of the non-concession agreement that
the pilot program would have been so successful and based on the information available at the time there



3b.

was no basis to justify bringing the matter before the FCRC for a concession agreement. Given Mighty Fine’s
past success and new sales leads it is now in the city’s best interest to negotiate a concession agreement
with Mighty Fine, Inc. to develop this market segment. NYC & Company/SBS is seeking to negotiate an
agreement that includes the excess revenue from the non-concession agreement. We intend to bring this
matter before the FCRC on May 13", 2015 (“Step 1”). Once negotiated and if determined by NYC &
Company Inc./SBS to be significant we will hold a joint public hearing on the proposed Agreement before
presenting it to the FCRC for (“Step 2”) approval at a second public meeting. If NYC & Company Inc./SBS
determines the concession to be non-significant, NYC & Company Inc./SBS will present the fully negotiated
Agreement directly (without the need for initial joint public hearing).

If the selection procedure is a negotiated concession, check the applicable box: X N/A

The Agency made a determination that it is not practicable and/or advantageous to award a
concession by competitive sealed bidding or competitive sealed proposals due to the existence of a
time-sensitive situation where a concession must be awarded quickly because:

] The Agency has an opportunity to obtain significant revenues that would be lost or
substantially diminished should the agency be required to solicit the concession by
competitive sealed bids or competitive sealed proposals and the diminished revenue does
not relate only to the present value of the revenue because of the additional time needed
to solicit competitive sealed bids or competitive sealed proposals; /Explain]

] An existing concessionaire has been terminated, has defaulted, has withdrawn from, or has
repudiated a concession agreement, or has become otherwise unavailable; /Exp/ain]

] The Agency has decided, for unanticipated reasons, not to renew an existing concession in
the best interest of the City and requires a substitute/successor concessionaire. [Explain]

] DCAS is awarding a concession to an owner of property adjacent to the concession
property, or to a business located on such adjacent property, and has determined that it is
not in the best interest of the City to award the concession pursuant to a competitive
process because of the layout or some other characteristic of the property, or because of a
unique service that can be performed only by the proposed concessionaire. [Explain]

Approved by CCPO: on [ [

If the Agency has/will request unanimous FCRC approval to waive advance written notice each
affected CB/BP that a selection procedure other than CSB or CSP will be utilized, explain the
exigent circumstances. /Explain] X N/A




Memo

To: NYC Borough Presidents
NYC Community Board Presidents

From: Benjamin Ruiz @

NYC & Company Inc.

cc: Tia Pierce,
Department of Small Business Services

Stephanie Ruiz
Mayor’s Office of Contract Services

Bryan Grimaldi
NYC & Company Inc.

Christina Rowley
NYC & Company Inc.

Date: April 3¢, 2015

Re: Notice of Intent to Seek FCRC approval to utilize a different procedure to negotiate a Sole Source
License Agreement with Mighty Fine, Inc. for the non-exclusive use of city-owned trademarks on
merchandise

Dear NYC Borough Presidents and NYC Community Board Presidents:

Pursuant to §1-16 of the Concession Rules of the City of New York, this is to notify the Borough Presidents and Community
Boards that NYC & Company Inc. on behalf of the NYC Department of Small Business Services, intends to seek Franchise and
Concession Review Committee approval to utilize a different procedure to negotiate a sole source license agreement with
Mighty Fine, Inc. for the non-exclusive use of city-owned trademarks on merchandise. If you have any questions, please contact
me by e-mail at bruiz@nycgo.com.

Best,

L5

Benjamin Ruiz



CITY OF NEW YORK
FRANCHISE AND CONCESSION REVIEW COMMITTEE

(Cal. No. 5)

RESOLVED, that the Franchise and Concession Review Committee authorizes the New York
City Fire Department ("FDNY") to utilize a different procedure, pursuant to Section 1-16 of the
Concession Rules of the City of New York, to negotiate a Sole Source Concession Agreement
(“Concession Agreement”) with The Friends of New York City Fire Department Collection, Inc.
(“Friends”) regarding the New York City Fire Museum in the borough of Manhattan.

BE IT FURTHER RESOLVED, that FDNY shall submit the Concession Agreement it proposes
to enter into with Friends to the Franchise and Concession Review Committee for approval.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON

May 13, 2015

Date:

Signed:

Title: Director of the Mayor's Office of Contract Services




CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM COVER SHEET
(Complete and attach a CPSR Memarandum only If the selection procadure will be other than Competiilve Sealed Blds)

AGENCY: New York City CONCESSION TITLE/DESCRIPTION:
Fire Department Sole Source Concession Agreement (“Concession Agreement™} with The Friends
# VOTES required for of New York City Fire Department Collection, Inc. (“Friends™) regarding the New

proposed action =4 [] N/A York City Fire Museum in the borough ol Manhattan.
CONCESSION IDENTIFICATION #

SELECTION PROCEDURE
(* City Chief Procurement Officer approval of CPSR required)
[0 Competitive Sealed Bids (CSB) [J Competlitive Sealed Proposals (CSP)*
Different Procedure * (& Sole Source Agreement [] Other )

[J Negotiated Concession*

Recommended Cencessionaire The Friends of the New York City Fire Department Collection, Ing.
(X EIN # 13-3095792 Attach Memg(s) *

CONCESSION AGREEMENT TERM ESTIMATED REVENUE/ANTICIPATED BUSINESS
TERMS
Initial Term: To be negotiated {Check all that apply)
Renewal Option{s) Term: To be negotiated .
Total Potential Term: To be negotiated To be negotiated

LOCATION OF CONCESSION SITE(S) T NA (00 Additional description attached)

Address: 278 Spring Street | Mini
Borough Manhattan C.B.2 L] Annual Winimum Feefs)  $
Block #579 Lot#11 [1 % Gross Receipts %

“Attach addltional sheel

[J The Greater of Annuatl Minimum Fee(s of § V.
% of Gross Receipts

B Other formula __To be
negotiated

CONCESSION TYPE (Check all that apply)
> Significant Concession:
] NO
£ YES Basis:
] Tota! potential term =/>10 years [X Projected annual income/value to City >$100,000 [} Major Concession

> Major Concession:

B4 NO

[T] YES - Award will be subject o review and approval pursuant to Sections 197-¢ and 197-d of NYC Charter.
NOTIFICATION REQUIREMENTS

Subject concession will be awarded by CSB or CSP, O Yes NO

If YES, check the applicable box(es) below:

The subject concession is a Significant Concession and the Agency has/will complete its consultations with each
affected CB/BP regarding the scope of the solicitation at least 30 days prior to ils issuance.

The subject concession is a Significant Concession and the Agency provided notification of

such determination to each affected CB/BP by inclusion of this concession in the Agency's Plan pursuant o §1-
10 of the Concession Rules.

The subject concession has been determined not to be a Major Concession and the Agency has sent/will send
written notification of such delermination to each affected CB/BP at least 40 days prior lo issuance of the
solicitation.

The subject concession has been determined not to be a Major Concession and the Agency provided
notification of such determination to each affected CB/BP by inclusion of this concessian in the Agency's Plan
pursuant to §1-10 of the Concession Rules.

O

O

O

If NO, check the applicable box below:;
(X The Agency certifies that each affected CB/BP has received/will receive written notice al least 40 days in
advance of the FCRC meeting at which the agency will seek approval to use a different selection procedure




O The Agency cerlifies that based on exigent circumstances it has requested/will request unanimous approval of
the FCRC to waive advance written notice lo each affected CB/BP.

[0 The Agency certifies that each affected CB/BP will receive wrilten notice that the concession was determined to

be non-major along with a summary of the terms and conditions of the proposed concession upon publication of

a Notice of Intent ta Enter into Negotiations. The agency further certifies that it will send a copy of this notice to
the members of the Committee within five days of the notice to each affected CB/BP.

AUTHORIZED AGENCY STAFF
This is to certify that the information presented herein is accurate.
Name } Za vy

Si

C. G "ﬁ‘”*fv?/’“- Title Pcc o
=7

-,
nature .

Signature

Date ¥z 1S
City CHiief Prgturement Officer
- U




A.

CONCESSION AGREEMENT PRE-SOLICITATION REVIEW MEMORANDUM

DETERMINATION TO UTILIZE OTHER THAN COMPETITIVE SEALED BIDS 1 N/A

Instructions: Attach copy of draft RFP or other solicitation document, and check all applicable box(es) below.

The Agency has determined that it is not practicable or advantageous to use Competitive Sealed
Bids because:

]

(N

w

Specifications cannot be made sufficiently definite and certain to permit selection based on revenue to
the City alone.

Judgment is required in evaluating competing proposals, and it is in the best interest of the City to
require a balancing of revenue to the City, quality and other factors.

The agency will be pursuing a negotiated concession for the reasons listed in section (B)(3)(b)

Other (Describe)

The New York City Fire Department (“FDNY”) will be pursuing a Sole Source Concession Agreement
(“Concession Agreement™) pursuant to Section 1-16 of the Concession Rules of the City of New York
(“Concession Rules™), entitled Committee Approval of Different Procedures (“Different Procedures™), for
the reasons provided in Section B(2) below.

DETERMINATION TO USE OTHER THAN COMPETITIVE SEALED PROPOSALS [ N/A

1. Briefly summarize the terms and conditions of the concession. Add additional sheet(s),
If necessary.

Subject to Franchise and Concession Review Committee authorization, FDNY intends to
negotiate the Concession Agreement with The Friends of the New York City Fire Department
Collection, Inc. (“Friends™) for the management of the New York City Fire Museum (“Fire
Museum™) , including the preservation, display, housing and management of the collections
therein, such as firefighting memorabilia, apparatus and equipment owned by the New York City
Fire Department and/or other collections delivered by the City of New York for such purposes.

2. Briefly explain the basis for the determination not to solicit Competitive Sealed
Proposals.

The FDNY believes that it is in the best interest of the City of New York for FCRC to approve the
use of a different procedure to negotiate a Concession Agreement with Friends.

Friends is a non-profit 501(c)(3) organization which currently operates the Fire Museum in a
decommissioned firehouse in the Hudson Square neighborhood of Manhattan at 278 Spring
Street. Friends has successfully operated the Fire Museum in conjunction with FDNY’'s Fire
Safety Education Unit since October 22, 1981 (a period of more than 33 years). Friends has
intimate knowledge of the collection it stewards, including implementation of best museum
practices in regards to temperature control, artifact and archival storing conditions, handling of
objects and how to properly perform upkeep of exhibits on display. The FDNY’'s current
management agreement with the Friends will expire on June 30, 2015

In 2010, Friends applied for and was granted a provisional charter by the New York State Board
of Regents. In 2015, Friends will apply for an absolute charter, which is expected to be granted
and will certify Friends, and by extension the Fire Museum, as having a record of financial
stability, programmatic accomplishment, a reputation for excellence, and satisfactorily meeting
the Board of Regents educational standards for a museum.




3a.

3b.

Through its management by Friends, the City’s collection of fire memorabilia and archives at the
Fire Museum has become one of America’s most prominent collections of fire related art,
artifacts, equipment, and apparatus from the late 18" century to the present. _Through its
operation by Friends, the Fire Museum attracts approximately 46,000 visitors per year, including
approximately 11,000 school children who participate in fire safety education tours. The Fire
Museum allows New York City residents, and visitors from all around the country and the world,
the opportunity to learn about fire suppression and New York City evolution by exploring
exhibits displaying fire-related artifacts. The Fire Museum is also _home to a permanent
memorial to the 343 members of the FDNY who perished on September 11, 2001.

The Concession Agreement would allow Friends to continue the management and growth of the
City's collection of fire memorabilia and archives. As part of the Concession Agreement, it is
anticipated that Friends will remain the steward of the City’'s fire-related collection, continue to
operate the Fire Museum at its present location and remain open to the public seven days a
week. It is anticipated that the Concession Agreement with the Friends will allow the Friends to
engage in revenue generating activities, the proceeds of which will be used to offset the costs of
the activities contemplated under such agreement, including maintenance, operations, and
management of the Fire Museum.

FDNY believes that negotiating a Concession Agreement with Friends would result in continued
successful operation of the Fire Museum, continued critical fire safety education programming
for New York City children and community members, and a safe place to house the City's fire-
related collection and historical archives which are maintained, stored and displayed by museum
professionals who are employed by Friends.

Briefly explain the selection procedure that will be utilized.

FDNY requests FCRC authorization to utilize a Different Procedure, pursuant to Section 1-16 of
the Concession Rules, to negotiate a Sole Source Concession Agreement with Friends, which will
be presented to the FCRC on May 13, 2015 (“Step 1™). Once negotiated and if determined by
FDNY to be a significant concession, FDNY and the FCRC will hold a joint public hearing on the
proposed Agreement before presenting it to the FCRC for “Step 2” approval at a second public
meeting. If FDNY determines the concession to be non-significant, FDNY will present the fully
negotiated Agreement with Friends to the FCRC and request the required FCRC authorization to
enter into the Agreement directly (without the need for an initial joint public hearing).

If the selection procedure is a negotiated concession, check the applicable box:
X N/A

The Agency made a determination that it is not practicable and/or advantageous to award a
concession by competitive sealed bidding or competitive sealed proposals due to the existence
of a time-sensitive situation where a concession must be awarded quickly because:

] The Agency has an opportunity to obtain significant revenues that would be lost or
substantially diminished should the agency be required to solicit the concession by
competitive sealed bids or competitive sealed proposals and the diminished revenue
does not relate only to the present value of the revenue because of the additional time
needed to solicit competitive sealed bids or competitive sealed proposals; /Explain]

] An existing concessionaire has been terminated, has defaulted, has withdrawn from, or
has repudiated a concession agreement, or has become otherwise unavailable; /Explain]

] The Agency has decided, for unanticipated reasons, not to renew an existing concession
in the best interest of the City and requires a substitute/successor concessionaire.
[Explain]



] DCAS is awarding a concession to an owner of property adjacent to the concession
property, or to a business located on such adjacent property, and has determined that it
is not in the best interest of the City to award the concession pursuant to a competitive
process because of the layout or some other characteristic of the property, or because of
a unique service that can be performed only by the proposed concessionaire. [Explain]

Approved by CCPO: on [ [

If the Agency has/will request unanimous FCRC approval to waive advance written
notice each affected CB/BP that a selection procedure other than CSB or CSP will be
utilized, explain the exigent circumstances. [Explain] [X] N/A



FIRE DEPARTMENT

9 MetroTech Center Brooklyn, N.Y. 11201-3857

BARRY G. GREENSPAN

Agency Chief Contracting Officer
eW or Bureau of Fiscal Services Room 5W4
MEMORANDUM

To: Hon. Gale Brewer, President of the Borough of Manhattan
Bob Gormley, District Manager, Manhattan Community Board #2

From: Barry G. Greenspan ﬁ —
Agency Chief Contracting Officer

Subject: Notice of Intent to Seek Franchise and Concession Review Committee
Approval to Utilize a Different Procedure to Negotiate a Sole Source
Concession Agreement with The Friends of the New York City Fire
Department Collection, Inc. for the Management of the New York City Fire
Museum and the City-Owned Collections Therein

Date: April 2, 2015

Pursuant to Section 1-16 of the Concession Rules of the City of New York, this is to notify
the Manhattan Borough President and Manhattan Community Board #2 that the New York
City Fire Department is seeking Franchise and Concession Review Committee approval to
utilize a different procedure to negotiate a Sole Source Concession Agreement with The
Friends of the New York City Fire Department Collection, Inc. for the management of the
New York City Fire Museum and the preservation, display, housing and management of
the collections therein, such as firefighting memorabilia, apparatus and equipment owned
by the New York City Fire Department and/or other collections delivered by the City of
New York for such purposes.

This concession was determined not to be a major concession as defined in Chapter 7 of
the Rules of the City Planning Commission.

If you have any questions or comments, please feel free to contact Assistant Counsel
Alison Chen by phone at (718) 999-2399 or via e-mail at chena@fdny.nyc.gov.



RESOLUTION
FRANCHISE AND CONCESSION REVIEW COMMITTEE
CITY OF NEW YORK
Cal. No. 6

In the matter of approval of a proposed information services franchise agreement (“the Franchise
Agreement”) between the City of New York and Phoenix Fiber Network, LLC (“Phoenix”).

WHEREAS, pursuant to Authorizing Resolution 1909,( adopted by New York City Council on August 22,
2013), the New York City Department of Information Technology and Telecommunications (“DolTT”")
issued a solicitation on April 13 2015 for franchises for the provision of information services, as
permitted by said Authorizing Resolution; and

WHEREAS, Phoenix responded to said solicitation, informing DolTT of its intent to acquire, rehabilitate
and utilize dormant fiber; and

WHEREAS, the FCRC held a public hearing regarding the proposed Franchise Agreement on May 11,
2015 and said hearing was closed on that date.

NOW, THEREFORE, BE IT

RESOLVED, that the Franchise and Concession Review Committee does hereby approve the proposed
Franchise Agreement between the City of New York and Phoenix Fiber Network, LLC.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON:

May 13, 2015

Date:

Signed

Title: Director of the Mayor’s Office of Contract Services




RECOMMENDATION FOR APPROVAL OF FRANCHISE AGREEMENT
MEMORANDUM COVER SHEET
(Attach, in the following order, FRFA Checklist and Narrative and “Responsibility Determination” form)

AGENCY FRANCHISEE FRANCHISE I.D. #
Department of Information | Name: Phoenix Fiber Network, LLC

Technology &

Telecommunications Address: 2187 Atlantic Street, Stamford, CT 06092 8582015FRANCHIL

Information Services

# VOTES required for

roposed action =5
PTop = Telephone #  [X] EIN [] SSN # 47-1390318

DESCRIPTION OF FRANCHISE (Attach Proposed Resolution and Proposed Agreement)

Borough(s) Location of Franchises: All C.B.(s) All

PUBLIC SERVICE TO BE PROVIDED
Information services

SELECTION PROCEDURE
X Request for Proposals [] Other:

FRANCHISE AGREEMENT TERM SUBSIDIES TO FRANCHISEE [X] N/A

Initial Term From: Effective date To: 06/30/2021
Renewal Option(s) Term: Possible renewal extension to 15" $
anniversary of effective date.

DCP determined the franchise would have land use impacts or implications. ] YES XINO
If YES, proposed franchise reviewed and approved pursuant to Sections 197-c and 197-d of the City Charter.

[]CPCapprovedon __ [/ |/

[] City Council approvedon __ /| X N/A

Xl Law Department determined RFP/other solicitation document consistent with adopted authorizing
Resolution on April 8, 2015.

AUTHORIZED AGENCY STAFF

This is to certify that the information presented herein is accurate and that | find the franchisee to be responsible
and approve the franchise agreement. This is to further certify that the grant of a franchise agreement was
approved by the FCRCon __ /| |/ by avoteof  to_ .

Name Title

Signhature Date [ |

CERTIFICATE OF PROCEDURAL REQUISITES —

This is to certify that the agency has complied with the prescribed procedural requisites for approval of the
franchise agreement.

Sighature Date [ [
City Chief Procurement Officer




RECOMMENDATION FOR APPROVAL OF FRANCHISE AGREEMENT MEMORANDUM
Information Services Franchise

Instructions: Check all applicable boxes and provide all applicable information requested below. If any
requested date or information is unavailable, describe the reason it cannot be ascertained.

AUTHORIZING RESOLUTION (Attach copy)

1. Mayor’s Office of Legislative Affairs transmitted proposed authorizing resolution to City Council.
2. City Council conducted public hearing on 05/13/2013.
3. City Council adopted authorizing resolution on 08/22/2013.

SOLICITATION/EVALUATION/AWARD

1. RFP/solicitation document issued on:; 04/13/2015. (Attach copy)

2. X The Agency certifies that it complied with all the procedures for the solicitation,
evaluation and/or award of the subject franchise as set forth in the applicable authorizing
resolution and request for proposals, if applicable.

Basis for Renewal: (Attach copies of at least top three rated proposals, if applicable.)

Instructions: Check applicable box below; attach a Summary Rating sheet (for each competition pool)

reflecting, as applicable:

e List of proposers in descending order of initial overall score, or if applicable, final overall score

e For each proposer — 1) initial, and if applicable, final overall score and scores for each evaluated
criterion (show scores at each evaluation stage); and 2) initial, and if applicable, final proposed
revenue amount (or attach detailed documentation of revenue formula).

o |f applicable, identify the proposer(s) determined to be in the competitive range of technically viable
proposals (“short list”).

e Attach list of proposed franchisee’s Board of Directors.

] Recommended franchisee is highest rated proposer and offered highest amount of revenue
(overall or for the competition pool).

] Recommended franchisee was sole proposer or was determined to be only responsive
proposer (overall or for the competition pool), and the and agency certifies that a sufficient number
of other entities had a reasonable opportunity to propose, the recommended franchisee meets the
minimum requirements of the RFP or other solicitation and award is in the best interest of the City.
Explain:

X The subject franchise is a non-exclusive franchise and the
franchisee has been determined to be both technically qualified and responsible.

] Other Describe:



C.

PUBLIC HEARING & APPROVAL

Agency filed proposed agreement with FCRC on 4/27/2015.
2. Public Hearing Notice

Xla. Agency published, for at least 15 business days immediately prior to the public hearing, a
public hearing notice and summary of the terms and conditions of the agreement in the
City Record from 04/20/2015 - 05/11/2015.

XIb. Agency provided written notice containing a summary of the terms and conditions of the
agreement to each affected CB and BP by 04/20/2015. (Check the applicable box below
and provide the requested information)

] Franchise relates to property in one borough only and, as such, agency
additionally published a public hearing notice and summary of the terms and
conditions of the proposed agreement twice in , a NYC daily,
citywide newspaperon ___ / /  and_/ |, twicein ,
a NYC daily, citywide newspaperon __ / /  and__/ [ . Acopy of
each such notice containing a summary of the terms and conditions of the
proposed agreement was sent to each affected CB and the affected BP
by 1 |

X Franchise relates to property in more than one borough and, as such, agency
additionally published a public hearing notice and summary of the terms and
conditions of the agreement twice in New York Post, a NYC daily, citywide
newspaper on 04/22/2015 and 04/23/2015, and in Metro, also a NYC dalily,
citywide newspaper on 04/22/2015 and 04/23/2015. A copy of each such notice
containing a summary of the terms and conditions of the subject agreement was
sent to each affected CB, each affected BP and each affected Council Member
by 04/20/2015.

] Franchise relates to a bus route contained within one borough only and, as such,
agency additionally published a public hearing notice and summary of the terms
and conditions of the proposed agreement twice in , a NYC daily,
citywide newspaperon __ / / and___/ |/ ,andin ,
a NYC weekly, local newspaper published in the affected borough on
/I _and___/ | . Acopy of each such notice containing a summary

of the terms and conditions of the proposed agreement was sent to each affected
CB and the affected BP by /| [

] Franchise relates to a bus route that crosses one or more borough boundaries
and, as such, agency additionally published a public hearing notice and summary
of the terms and conditions of the proposed agreement twice in ,
a NYC daily, citywide newspaperon__ / / and__/ [/ ,andin

, also a NYC daily, citywide newspaper on /_/ and

A copy of each such notice containing a summary of the terms and

conditions of the proposed agreement was sent to each affected CB, each

affected BP and each affected Council Memberby  / /. Anotice was

posted in the buses operating upon the applicable route.

[] b. Franchise relates to extension of the operating authority of a private bus company that
receives a subsidy from the City and, as such, at least 1 business day prior to the public
hearing the Agency published a public hearing notice in the City Recordon ___ /[

3. FCRC conducted a public hearing within 30 days of filing on 05/11/2015.



RESOLUTION
FRANCHISE AND CONCESSION REVIEW COMMITTEE
CITY OF NEW YORK
Cal. No. 7

In the matter of approval of a proposed telecommunications services franchise agreement (“the
Franchise Agreement”) between the City of New York and Phoenix Fiber Network, LLC (“Phoenix”).

WHEREAS, pursuant to Authorizing Resolution 1909, (adopted by New York City Council on August 22,
2013), the New York City Department of Information Technology and Telecommunications (“DolTT”)
issued a solicitation on April 13, 2015 for franchises for the provision of telecommunications services, as
permitted by said Authorizing Resolution; and

WHEREAS, Phoenix responded to said solicitation, informing DolTT of its intent to acquire, rehabilitate
and utilize dormant fiber; and

WHEREAS, the FCRC held a public hearing regarding the proposed Franchise Agreement on May 11,
2015 and said hearing was closed on that date.

NOW, THEREFORE, BE IT

RESOLVED, that the Franchise and Concession Review Committee does hereby approve the proposed
Franchise Agreement between the City of New York and Phoenix Fiber Network, LLC.

THIS IS A TRUE COPY OF THE RESOLUTION ADOPTED BY THE
FRANCHISE AND CONCESSION REVIEW COMMITTEE ON:

May 13, 2015

Date:

Signed

Title: Director of the Mayor’s Office of Contract Services




RECOMMENDATION FOR APPROVAL OF FRANCHISE AGREEMENT
MEMORANDUM COVER SHEET
(Attach, in the following order, FRFA Checklist and Narrative and “Responsibility Determination” form)

AGENCY FRANCHISEE FRANCHISE I.D. #
Department of Information | Name: Phoenix Fiber Network, LLC

Technology &

Telecommunications Address: 2187 Atlantic Street, Stamford, CT 06092 8o82015FRANCHIZ

Telecommunications

# VOTES required for

roposed action =5
PTop = Telephone #  [X] EIN [] SSN # 47-1390318

DESCRIPTION OF FRANCHISE (Attach Proposed Resolution and Proposed Agreement)

Borough(s) Location of Franchises: All C.B.(s) All

PUBLIC SERVICE TO BE PROVIDED
Telecommunications services

SELECTION PROCEDURE
X Request for Proposals [] Other:

FRANCHISE AGREEMENT TERM SUBSIDIES TO FRANCHISEE [X] N/A

Initial Term From: Effective date To: 06/30/2021
Renewal Option(s) Term: Possible renewal extension to 15" $
anniversary of effective date.

DCP determined the franchise would have land use impacts or implications. ] YES XINO
If YES, proposed franchise reviewed and approved pursuant to Sections 197-c and 197-d of the City Charter.

[]CPCapprovedon __ [/ |/

[] City Council approvedon __ /| X N/A

Xl Law Department determined RFP/other solicitation document consistent with adopted authorizing
Resolution on April 8, 2015.

AUTHORIZED AGENCY STAFF

This is to certify that the information presented herein is accurate and that | find the franchisee to be responsible
and approve the franchise agreement. This is to further certify that the grant of a franchise agreement was
approved by the FCRCon __ /| |/ by avoteof  to_ .

Name Title

Signhature Date [ |

CERTIFICATE OF PROCEDURAL REQUISITES —

This is to certify that the agency has complied with the prescribed procedural requisites for approval of the
franchise agreement.

Sighature Date [ [
City Chief Procurement Officer




RECOMMENDATION FOR APPROVAL OF FRANCHISE AGREEMENT MEMORANDUM
Telecommunications Franchise

Instructions: Check all applicable boxes and provide all applicable information requested below. If any
requested date or information is unavailable, describe the reason it cannot be ascertained.

AUTHORIZING RESOLUTION (Attach copy)

1. Mayor’s Office of Legislative Affairs transmitted proposed authorizing resolution to City Council.
2. City Council conducted public hearing on 05/13/2013.
3. City Council adopted authorizing resolution on 08/22/2013.

SOLICITATION/EVALUATION/AWARD

1. RFP/solicitation document issued on:; 04/13/2015. (Attach copy)

2. X The Agency certifies that it complied with all the procedures for the solicitation,
evaluation and/or award of the subject franchise as set forth in the applicable authorizing
resolution and request for proposals, if applicable.

Basis for Renewal: (Attach copies of at least top three rated proposals, if applicable.)

Instructions: Check applicable box below; attach a Summary Rating sheet (for each competition pool)

reflecting, as applicable:

e List of proposers in descending order of initial overall score, or if applicable, final overall score

e For each proposer — 1) initial, and if applicable, final overall score and scores for each evaluated
criterion (show scores at each evaluation stage); and 2) initial, and if applicable, final proposed
revenue amount (or attach detailed documentation of revenue formula).

o |f applicable, identify the proposer(s) determined to be in the competitive range of technically viable
proposals (“short list”).

e Attach list of proposed franchisee’s Board of Directors.

] Recommended franchisee is highest rated proposer and offered highest amount of revenue
(overall or for the competition pool).

] Recommended franchisee was sole proposer or was determined to be only responsive
proposer (overall or for the competition pool), and the and agency certifies that a sufficient number
of other entities had a reasonable opportunity to propose, the recommended franchisee meets the
minimum requirements of the RFP or other solicitation and award is in the best interest of the City.
Explain:

X The subject franchise is a non-exclusive franchise and the
franchisee has been determined to be both technically qualified and responsible.

] Other Describe:



C.

PUBLIC HEARING & APPROVAL

Agency filed proposed agreement with FCRC on 4/27/2015.
2. Public Hearing Notice

Xla. Agency published, for at least 15 business days immediately prior to the public hearing, a
public hearing notice and summary of the terms and conditions of the agreement in the
City Record from 04/20/2015 - 05/11/2015.

XIb. Agency provided written notice containing a summary of the terms and conditions of the
agreement to each affected CB and BP by 04/20/2015. (Check the applicable box below
and provide the requested information)

] Franchise relates to property in one borough only and, as such, agency
additionally published a public hearing notice and summary of the terms and
conditions of the proposed agreement twice in , a NYC daily,
citywide newspaperon ___ / /  and_/ |, twicein ,
a NYC daily, citywide newspaperon __ / /  and__/ [ . Acopy of
each such notice containing a summary of the terms and conditions of the
proposed agreement was sent to each affected CB and the affected BP
by 1 |

X Franchise relates to property in more than one borough and, as such, agency
additionally published a public hearing notice and summary of the terms and
conditions of the agreement twice in New York Post, a NYC daily, citywide
newspaper on 04/22/2015 and 04/23/2015, and in Metro, also a NYC dalily,
citywide newspaper on 04/22/2015 and 04/23/2015. A copy of each such notice
containing a summary of the terms and conditions of the subject agreement was
sent to each affected CB, each affected BP and each affected Council Member
by 04/20/2015.

] Franchise relates to a bus route contained within one borough only and, as such,
agency additionally published a public hearing notice and summary of the terms
and conditions of the proposed agreement twice in , a NYC daily,
citywide newspaperon __ / / and___/ |/ ,andin ,
a NYC weekly, local newspaper published in the affected borough on
/I _and___/ | . Acopy of each such notice containing a summary

of the terms and conditions of the proposed agreement was sent to each affected
CB and the affected BP by /| [

] Franchise relates to a bus route that crosses one or more borough boundaries
and, as such, agency additionally published a public hearing notice and summary
of the terms and conditions of the proposed agreement twice in ,
a NYC daily, citywide newspaperon__ / / and__/ [/ ,andin

, also a NYC daily, citywide newspaper on /_/ and

A copy of each such notice containing a summary of the terms and

conditions of the proposed agreement was sent to each affected CB, each

affected BP and each affected Council Memberby  / /. Anotice was

posted in the buses operating upon the applicable route.

[] b. Franchise relates to extension of the operating authority of a private bus company that
receives a subsidy from the City and, as such, at least 1 business day prior to the public
hearing the Agency published a public hearing notice in the City Recordon ___ /[

3. FCRC conducted a public hearing within 30 days of filing on 05/11/2015.
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THE COUNCIL OF THE CITY OF NEW YORK

RESOLUTION NO. 1909
L.U. No. 821

CITYWIDE 20135563 GFY
Resolution authorizing franchises for telecommunications services.
By City Council Members Comrie and Weprin (at the request of the Mayor)

WHEREAS, by Executive Order 25, dated August 23, 1995, the Mayor has designated the Department of Information
Technology and Telecommunications as the responsible agency for the granting of telecommunications franchises; and

WHEREAS, pursuant to Section 363 of the Charter (the “Charter”) of the City of New York (“the City”), the Commissioner
of the Department of Information Technology and Telecommunications has made the initial determination of the need for franchises
for telecommunications services; and

WHEREAS, the Mayor has submitted to the Council a proposed authorizing resolution for such franchises pursuant to
Section 363 of the Charter; and

WHEREAS, the Council has determined that the granting of such franchises will promote the public interest, enhance the
health, welfare and safety of the public and stimulate commerce by assuring the widespread availability of telecommunications
services;

The Council hereby resolves that:

A. The Council authorizes the Department of Information Technology and Telecommunications to grant non-exclusive
franchises for the installation of cable, wire or optical fiber and associated equipment on over and under the inalienable
property of the City (including through pipes, conduits, sewers and similar improvements thereto) to be used in providing
one or more telecommunications services (as that term is defined in Section C. of this resolution) in the City.

B. For purposes of this resolution, “inalienable property of the City” shall mean the property designated as inalienable in
Section 383 of the Charter.

C. The public services to be provided under such franchises shall be one or more “telecommunications services”, defined for
purposes of this resolution as the transmission of voice, data, information service and/or video signals, or any other form of
wire communications or radio communications (as such terms are defined in subsections (40) and (59) of Section 3 of the
federal Communications Act of 1934, as amended, or successor provisions thereto) but for purposes of this resolution
“telecommunications services” shall not include any of the following: (i) “cable television services” as defined in the
authorizing resolution adopted by the Council on May 15, 2012 as Resolution No. 1334, or any successor resolution thereto;
(i1) “mobile telecommunications services” as defined in the authorizing resolution adopted by the Council on August 25,
2010 as Resolution No. 191 or any successor resolution thereto; and (iii) “public pay telephones” as defined in the
authorizing resolution adopted by the Council on December 21, 2009 as Resolution No. 2309 or any successor resolution
thereto.

D. All franchises granted pursuant to this resolution shall require the approval of the Franchise and Concession Review
Committee and the separate and additional approval of the Mayor.

E. The authorization to grant franchises pursuant to this resolution shall expire on the fifth anniversary of the date on which this
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resolution was adopted by the Council (the “Expiration Date”). No franchises shall be approved pursuant to this resolution
by the Department of Information Technology and Telecommunications, the Franchise and Concession Review Committee,
or the Mayor pursuant to this resolution after the Expiration Date.

F. Prior to the grant of any such franchise, a Request for Proposals (“RFP”) or other solicitation shall be issued by the
Department of Information Technology and Telecommunications. Prior to issuing any such RFP or other solicitation, all
necessary environmental and land use review shall be conducted in accordance with City Environmental Quality Review
(“CEQR”) and Section 197-c of the Charter. The criteria to be used by the Department of Information Technology and
Telecommunications to evaluate response to such RFPs or other solicitations shall include, but not be limited to, the
following to the extent permitted by law:

(1)  The adequacy of the proposed compensation to be paid to the City, and

(2) The ability of the applicant(s) to maintain the property of the City in good condition throughout the term of the
franchise and in a manner consistent with the City’s management of the public rights-of-way.

In no event, however, shall the Department of Information Technology and Telecommunications include any criteria in any
such RFP or other solicitation which the City would be preempted, pursuant to federal law, from thus including: and in no
event shall the Department of Information Technology and Telecommunications apply any criteria to be included in any such
RFP or other solicitation in a manner which the City would be preempted, pursuant to federal law, from thus applying.

G. Any franchise granted pursuant to this authorizing resolution shall be by written agreement which shall include, but not be
limited to, the following terms and conditions to the extent permitted by law (provided however, that no term or condition,
whether or not listed hereinafter, shall be included in a written franchise agreement if the City is preempted, by federal law,
from including such a term or condition in such agreement, and provided that no term or condition, whether or not listed
hereinafter, shall be included in a written agreement in a form or manner which the City is preempted by federal law from
using with respect to such agreement):

(1) the term of the franchise, including options to renew if any, shall not exceed fifteen (15) years;

(2) the compensation to be paid to the City shall be adequate and may include the provision of facilities or services to the
City or both;

(3) the franchise may be terminated or cancelled in the event of the franchisee’s failure to comply with the material terms
and conditions of the agreement;

(4) asecurity fund shall be established to ensure the performance of the franchisee’s obligations under the agreement;

(5) the City shall have the right to inspect the facilities of the franchisee located on the inalienable property of the City and
to order the relocation of such facilities at the direction of the Department of Information Technology and
Telecommunications;

(6) there shall be adequate insurance and indemnification requirements to protect the interests of the public and the City;

(7) all franchisees shall be required to maintain complete and accurate books of account and records for purposes of
reviewing and/or enforcing compliance with the franchise agreement;

(8) there shall be provisions to ensure quality workmanship and construction methods in the use of the inalienable
property;

(9) there shall be provisions that include the agreements required pursuant to paragraph 6 of subdivision (h) of Section 363
of the Charter relating to collective bargaining and other matters;

(10) there shall be provisions requiring the franchisee to comply with City laws, regulations and policies related to, but not
limited to, employment purchasing and investigations;

(11) there shall be provisions to ensure adequate oversight of the franchisee’s performance of its franchise obligations;
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(12) there shall be provisions to restrict the assignment or other transfer of the franchise without the prior written consent of
the city and provisions to restrict changes in control of the franchisee without the prior written consent of the City;

(13) there shall be remedies to protect the City’s interest in the event of the franchisee’s failure to comply with the terms
and conditions of the agreement;

(14) all franchisees shall have been subject, prior to the commencement of the franchise term, to review under the City’s
Vendor Information Exchange System (“VENDEX”) or any successor system;

(15) all franchisees shall include provisions incorporating the MacBride Principles;

(16) there shall be provisions preserving the right of the City to perform public works or public improvements in and around
those areas subject to the franchise;

(17) there shall be provisions requiring the franchisee to protect the property of the city, and the delivery of public services
through, along or across such property, from damage or interruption of operation, as a result of the construction,
operation, maintenance, repair and/or removal of franchisee’s facilities in the inalienable property of the City; and

(18) there shall be provisions designed to minimize the extent to which the public use of the street of the City are disrupted
in connection with the construction, installation, use operation, maintenance and/or removal of franchisee’s facilities in
the inalienable property.

H. The Department of Information Technology and Telecommunications shall file with the Council the following documents:

(1) within fifteen (15) days of issuance, a copy of each RFP or other solicitation issued pursuant to this resolution;

(2) within (15) days of approval by the Mayor, a copy of the agreement for each franchise granted pursuant to this
resolution; and

on or before Ju of each year, a report detailing the revenues receive the City from each franchise grante
3 before July 1 of each y detailing th ived by the City fi h franchise g d
pursuant to this resolution during the preceding calendar year.

I. If any clause, sentence, paragraph, section or part of this resolution shall for any reason be adjudged by a court of competent
jurisdiction to be invalid, such judgment shall not affect, impair or invalidate the remainder of this resolution or the
application thereof but shall be confined in its operation to the clause, sentence, paragraph, section or part thereof directly
involved in the controversy in which such judgment shall have been rendered.

Adopted.

Office of the City Clerk, }
The City of New York, } ss:

I hereby certify that the foregoing is a true copy of a Resolution passed by The Council of The City of New York on
August 22, 2013, on file in this office.

City Clerk, Clerk of The Council
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THIS AGREEMENT, dated as of the  day of ___, 2015 (the “Execution Date”), is
by and between THE CITY OF NEW YORK (as defined in Section 1 hereof, the “City”) and
PHOENIX FIBER NETWORK, LLC, a Delaware limited liability company whose principal
place of business is located at 2187 Atlantic Street, Stamford, CT 06092 (as defined in Section 1
hereof, the “Company”), (each, a “party” and collectively, the “parties”).

WHEREAS, the New York City Department of Information Technology and
Telecommunications (as defined in Section 1 hereof, “DoITT”), on behalf of the City, has the
authority to grant franchises (“Franchises”) involving the occupation or use of the Inalienable
Property (as defined in Section 1 hereof) of the City in connection with the provision of
Information Services (as defined in Section 1 hereof); and

WHEREAS, the Company has submitted to DolITT its proposal to obtain a Franchise in
response to a solicitation issued by DolITT pursuant to Resolution Number 1909 (adopted by the
New York City Council on August 22, 2013); and

WHEREAS, on [e], 2015 the New York City Franchise and Concession Review
Committee (as defined in Section 1 hereof, the “FCRC”) held a public hearing on a proposed
Franchise to install, operate and maintain cable, wire, fiber optic telecommunications cable (or
other closed-path transmission medium that may be used in lieu of cable, wire or fiber optic
telecommunications cable for the same purposes) and related equipment and facilities within the
City’s Inalienable Property to be used in providing Information Services, which hearing was a
full public proceeding affording due process in compliance with the requirements of Chapter 14
of the City Charter; and

WHEREAS, DoITT has with respect to the proposed Franchise complied with the New
York State Environmental Quality Act (“SEQRA™) (Section 8-010 et. seq.) of the New York
State Environmental Conservation Law), the SEQRA regulations set forth at Part 617 of Title 6
of the New York Code of Rules and Regulations, and the City Environmental Quality Review
process (Chapter 5 of Title 62 and Chapter 6 of Title 43 of the Rules of the City of New York);
and

WHEREAS, the New York City Department of City Planning determined that the
proposed Franchise would not have land use impacts or implications and that therefore the
proposed Franchise is not subject to the Uniform Land Use Review Procedure set forth in
Section 197-c of the New York City Charter;

NOW, THEREFORE, in consideration of the foregoing clauses, which clauses are hereby
made a part of this Agreement, the mutual covenants and agreements herein contained, and other
good and valuable consideration, the parties hereby covenant and agree as follows:



SECTION 1 DEFINED TERMS

For purposes of this Agreement, the following terms, phrases, words, and their
derivatives will have the meanings set forth in this Section, unless the context clearly indicates
that another meaning is intended.

1.1 “Affiliate” means each Person who directly or indirectly owns or controls, or is owned or
controlled by, or is under common ownership or control with, the Company.

1.2 “Agreement” means this agreement, together with the Appendices attached hereto and all
amendments, modifications or renewals hereof or thereof.

1.3 “Block” has the meaning set forth therefor in Section 3.2 hereof.
1.4 “Block Linear Feet” has the meaning set forth therefor in Section 3.2 hereof.

1.5 “Cable Television Service” means “cable service” as that term is defined, as of the
Effective Date, in 47 USC Section 522 (6).

1.6  “Cable Television Franchise” means a franchise granted by the City expressly
authorizing the use of the Inalienable Property for the provision of Cable Television Service to
Residents.

1.7 “City” means the City of New York or, as appropriate in the case of specific provisions
of this Agreement, any board, bureau, authority, agency, commission, department or any other
entity of the City of New York, or any authorized officer, official, employee or agent thereof, or
any successor thereto.

1.8 “Commissioner” means the Commissioner of DolITT, or his or her designee, or any
successor in function to the Commissioner.

1.9 “Company” means Phoenix Fiber Network, LLC, a limited liability company organized
and existing under the laws of the state of Delaware and authorized to do business in the State of
New York, whose principal place of business is located at 2187 Atlantic Street, Stamford, CT
06092, or a successor entity thereto permitted as provided in Section 7 hereof.

1.10  “Comptroller” means the Comptroller of the City, the Comptroller’s designee, or any
successor in function to the Comptroller.

1.11  “Control” of an entity, business or asset means the power (de facto or de jure) to direct or
cause the direction of the management and policies of or related to such entity, business or asset,
whether such power is exercisable directly or through intermediate entities.

1.12 “CPI Adjustment” applied to a dollar amount for purposes of calculating a payment
means an adjustment in which said dollar amount is multiplied by a fraction, the numerator of
which is the Consumer Price Index (All Urban Consumers, All Items, New York-Northern New
Jersey-Long Island, NY-NJ-CT-PA, 1982-84=100) announced by the U.S. Department of Labor
for the month prior to the month in which said payment is to be made and the denominator of



which is the same index announced by the U.S. Department of Labor for the month in which the
Effective Date occurred. If the U.S. government no longer announces an index as described in
the preceding sentence, the City will select an alternative index that is expected to be as
comparable as practicable in its effect as the index described in the preceding sentence would
have been.

1.13  “Credit Support” means a letter of credit, security deposit, or comparable form of
equivalent financial assurance.

1.14  “DolITT” means the Department of Information Technology and Telecommunications of
the City of New York, or any successor thereto.

1.15 “Effective Date” means the date stated in a notice issued by the City to the Company,
which date will be ten (10) days after the first date on which all of the following conditions have
been met: (a) this Agreement has been registered with the Comptroller as provided in Sections
375 and 93.p. of the City Charter, (b) all documents have been submitted as required by Section
2.2 hereof, (¢) the City’s Vendex review process (if lawfully applicable to franchises of the type
covered by this Agreement) with respect to the Company has been completed without
disqualifying information having arisen, (d) the Initial Payment described in Section 3.3 hereof
has been paid to the City, (e) the Credit Support has been arranged by the Company and is
available to the City in accordance with the terms and conditions of this Agreement and (f)
payment has been made of an amount sufficient to pay, or reimburse the City for, all costs
incurred in publishing the legally required notice(s) with respect to the FCRC’s hearing
regarding the Franchise granted by this Agreement.

1.16 “FCC” means the Federal Communications Commission, or any successor thereto.

1.17  “FCRC” means the Franchise and Concession Review Committee of the City of New
York, or any successor thereto.

1.18  “Franchise Area” means the City of New York.

1.19 “Inalienable Property” means that property of the City which is inalienable pursuant to
Section 383 of the New York City Charter or a successor provision thereto. References to the
Inalienable Property in this Agreement will be deemed to include the space on, over and under
the surface of the Inalienable Property (except that where the City’s property rights to such
Inalienable Property is expressly limited in a particular case to specified dimensional boundaries
then such references shall be limited, in regard to such particular property, as thus expressly
limited).

1.20  “Indemnitees” has the meaning set forth therefor in Section 8.1 hereof.

1.21  “Information Services” has the meaning set forth therefor in 47 USC Section 153 (24) as
of the Effective Date.

1.22  “Initial Payment” means the payment due as provided in Section 3.3.1 hereof.

1.23  “Installation Area” has the meaning set forth therefor in Section 3.2.3 hereof.



1.24  “Mayor” means the chief executive officer of the City, the designee thereof, or any
successor to the executive powers thereof.

1.25 “New Franchisee” means an entity that is not, as of the Effective Date, operating under
the Franchise granted by this Agreement any facilities which have been installed in the
Inalienable Property prior to the Effective Date either pursuant to a previous or other franchise
from the City or otherwise.

1.26  “Person” means any natural person or any association, firm, partnership, joint venture,
corporation, or other legally recognized entity, whether for profit or not for profit, but shall not
mean the City.

1.27  “Phased Adjustment” has the meaning set forth therefor in Section 3.2.4 hereof.
1.28  “Pre-Credit Amount” has the meaning set forth therefor in Section 3.2 hereof.
1.29  “PSC” means the New York State Public Service Commission or any successor thereto.

1.30 “Resident” means an occupant who: (i) resides in a dwelling which has or is entitled to
receive from the City a residential certificate of occupancy, including, without limitation, a
private dwelling, class A multiple dwelling, or an interim multiple dwelling or (ii) has
continuously resided in the same buildings as a permanent resident and who takes occupancy
pursuant to a lease (or other similar arrangement) of at least six (6) months duration. For
purposes of this Agreement, the terms “private dwelling,” ‘“class A multiple dwelling,” and
“interim multiple dwelling” shall have the same meaning as they may have in the New York
State Multiple Dwelling Law, as such law may from time to time be amended.

1.31  “Security Fund” has the meaning set forth therefor in Section 5.1 hereof.

1.32  “Service” or “Information Service” means “information service” as that term is defined,
as of the Effective Date, in 47 USC Section 153(24).

1.33  “Stub Adjustment” has the meaning set forth therefor in Section 3.2.2(b) hereof.

1.34  “System” means the cable, wire, fiber optic telecommunications cable (or other closed-
path transmission medium that may be used in lieu of cable, wire or fiber optic
telecommunications cable for the same purposes), and related equipment and facilities, within
the Inalienable Property, used by the Company to provide the Information Services.

1.35 “Telecommunications Service” means ‘“telecommunications service” as that term is
defined, as of the Effective Date, in 47 USC Section 153 (53).

1.36  “Telecommunications Service Franchise” means a franchise granted by the City
expressly authorizing the use of the Inalienable Property for the provision of
Telecommunications Service.

1.37 “Term” has the meaning set forth therefor in Section 2.1 hereof.



SECTION 2 GRANT OF AUTHORITY

2.1 Term. This Agreement and the franchise granted hereunder, will commence upon the
Effective Date, and will continue until and including June 30, 2021, unless earlier terminated as
described herein. The period of time that this Agreement remains in effect is herein referred to
as the “Term.”

2.2 Conditions to Effectiveness.

2.2.1 Certain Actions by the Company Before Effective Date. =~ As provided in Section 1.14
above, the occurrence of the Effective Date is conditional on, among other things, the submission
to the City by the Company of certain documents as described in this Section 2.2. Said
documents are (a) evidence as described in Section 8.6.1 below of the Company’s liability
insurance coverage pursuant to Section 8 hereof; (b) an opinion of the Company's counsel dated
as of the date this Agreement is executed by the Company, in form reasonably satisfactory to the
City, (c) an affirmation signed by an authorized officer or representative of the Company in the
form set forth in the solicitation issued by DolTT seeking a proposal from the Company for the
Franchise granted hereunder; (d) an IRS W-9 form certifying the Company’s tax identification
number; (e) organizational and authorizing documents as described in Sections 10.5.1 and 10.5.2
hereof; (f) documentation verifying that the Company has completed all required submissions
under the City’s VENDEX process, and the City’s review thereof has been completed; and (g)
documentation verifying that the City’s review of the Company’s submissions pursuant to Local
Law 34 of 2007 has been completed and the City has found that the Company is in compliance
with the requirements of said Local Law 34. The City will issue a notice to the Company setting
forth the Effective Date, such notice to be issued within ten (10) days of the first date on which
all required conditions to occurrence of the Effective Date, as set forth in this Section 2.2 and in
Section 1.15 above, have been met.

2.3 Nature of Franchise, Effect of Termination and Renewal.

2.3.1 Nature of Franchise. The City hereby grants the Company, subject to the terms and
conditions of this Agreement, a nonexclusive franchise providing the Company with the right
and the City’s consent to install, operate, repair, maintain, remove and replace the System
(authorization to install non-closed path transmission facilities, such as antennae and similar
equipment which transmits or receives information wirelessly, within the Inalienable Property is
not granted pursuant to this Agreement, although the Company is permitted to separately seek a
franchise granting such authorization). The Franchise granted hereunder does not include the
right or consent to install, maintain or operate any computer kiosks or other similar facilities
within the Inalienable Property of the City the purpose of which is the reception and use of
Information Services, or any other service, by pedestrians, vehicles or other users or occupants of
the Inalienable Property, although the Company is permitted to separately seek authority from
the City granting such authorization. The Franchise granted hereunder does not include the right
or consent to use the Inalienable Property of the City for the transmission of Cable Television
Service or Telecommunications Service, unless such authority is expressly granted hereinafter,
although to the extent not thus expressly granted hereinafter, the Company is permitted to
separately seek authority from the City granting such authorization.




2.3.2 Effect of Termination. Upon termination of this Agreement, the Franchise granted
hereunder will expire; all rights of the Company in such Franchise will cease, with no value
allocable to such Franchise; and the rights of the City and the Company to the System, or any
part thereof, will be determined as provided in Section 10.8 hereof. The termination of this
Agreement and the Franchise granted hereunder may not, for any reason, operate as a waiver or
release of any obligation of the Company or any other Person, as applicable, for any liability
(1) pursuant to Section 8.1 hereof, which arose or arises out of any act or failure to act required
hereunder prior to the termination; (ii) which exists pursuant to Sections 3 (“Compensation”),
6.5.2 (“Right of Inspection™), 10.8 (“Rights Upon Termination™), 10.13 (“Governing Law”) and
10.16 (“Claims Under Agreement”) hereof; and (iii) to maintain in full force and effect the
Security Fund described in Section 5 hereof and the coverage under the liability insurance
policies required under and in accordance with Section 8 hereof.

2.3.3 Renewal Option. (a) For purposes of this Section 2.3.3, the following terms shall be
defined as follows: A “Recent Franchise Agreement” shall mean any written franchise
agreement entered into by the City and authorizing a franchisee to use the Inalienable Property
for purposes comparable to those described in Section 2.3.1 provided that the date on which such
agreement first became effective is between July 1, 2019 and the date the Company chooses to
exercise the option which is described in this Section 2.3.3 below. A “Recent Franchisee” is a
franchisee under a Recent Franchise Agreement. If there are no Recent Franchise Agreements in
existence as of January 1, 2021, then the period during which a franchise agreement falls within
the definition of a Recent Franchise Agreement shall be deemed to extend back in time an
additional one year (to July 1, 2018), and if that still does not result in at least one Recent
Franchise Agreement, then that time period shall further extend back in additional one-year
increments until at least one franchise agreement falls within the definition of a Recent Franchise
Agreement. A franchise agreement may be considered a Recent Franchise Agreement even if it
is entered into with a franchisee that held a previous franchise from the City and even if the
facilities in the Inalienable Property authorized thereby were previously authorized under a
previous franchise from the City.

(b) During the period beginning October 1, 2020 and ending April 1, 2021,
the Company shall (provided it is not then in default of any of its material obligations under this
Agreement) have the option to extend the scheduled end date of the Term from June 30, 2021 to
the fifteenth (15™) anniversary of the Effective Date (along with a comparable extension of the
term of the Company’s Telecommunications Service Franchise as described therein), provided
that if the Company exercises such option, then beginning July 1, 2021, the terms and conditions
of this Agreement shall, at the City’s option, be deemed to be revised to match those of that
Recent Franchise Agreement the Recent Franchisee under which most closely most matches the
Company, based on the standards set forth in clauses (i) through (viii) below of this subsection
(b). Failure to exercise such option by the Company shall not bar the Company and the City
(each acting with the fullest amount of discretion authorized by applicable law) from reaching a
mutual agreement to authorize the Company to continue to use the City’s rights of way for the
provision of Information Services after July 1, 2021 upon terms and conditions agreed to by the
City and the Company.

The standards to be applied in determining which Recent Franchisee most
closely matches the Company shall be as follows:



(1) the degree to which the purposes described in Section 2.3.1,
or provision of comparable effect, in the Recent Franchisee’s Recent
Franchise Agreement matches the purposes described in Section 2.3.1
hereof;

(i1) the length of time the Recent Franchisee, or its affiliates or
predecessors in interest, have had to amortize its or their investment in the
facilities installed in the Inalienable Property pursuant to franchise rights
granted by the City;

(ii1))  the size of the Recent Franchisee, measured on an invested-
capital basis;

(iv)  the extent of the installation by the Recent Franchisee in the
Inalienable Property of cable, wire, fiber optic telecommunications cable
or other closed-path transmission medium as part of its Information
Services system;

(v) the types and forms of Information Services being
generally offered by the Recent Franchisee and the type of ultimate end-
user customer base and mix of customers for such services;

(vi)  the percentage of the Recent Franchisee’s Information
Services provided on a wholesale basis to third-party providers of retail
Services;

(vii)  the degree to which the provision of Information Services
constitutes the primary business activity of the Recent Franchisee; and

(viii) the degree to which there are material extrinsic
circumstances (e.g., governmental grant, subsidy or other assistance, or tax
exemption) existing in favor of the Recent Franchisee.

If the Company and the City cannot agree which Recent Franchisee most
closely matches the Company, then an arbitrator shall make such determination, such arbitrator
to be selected by the City with the approval of the Company not to be unreasonably withheld,
which arbitrator shall make such determination following procedures of the American
Arbitration Association.

2.3.4 Other Renewal. Except as expressly set forth in the preceding Section 2.3.3, this
Agreement does not grant to the Company any right to renewal of this Agreement or the
franchise granted hereunder. At the end of the Term, the City will have the discretion to renew
this Agreement, or not, subject only to such limitations on such discretion as may exist under
applicable state and/or federal law.

2.4 Conditions and Limitations on Franchise.




2.4.1 Not Exclusive. Nothing in this Agreement affects the right of the City to grant to any
Person a franchise, consent or right to occupy and use Inalienable Property, or any part thereof,
for the construction, operation and/or maintenance of a system in order to provide Information
Services in the City for any purpose, or the right of the City (i) to construct, operate and/or
maintain a system to provide Information Services in the City or (ii) to acquire, in accordance
with Section 10.08 below, and operate the System.

2.4.2 Construction of System.

(a) The Company shall use commercially reasonable efforts to coordinate (and in
any event comply with all legal requirements, if any, to so coordinate) its construction schedule
with the appropriate City agencies, including, without limitation, the Department of
Transportation, the appropriate Borough Engineer and the Office of Construction, to minimize
unnecessary disruption.

(b) The Company shall obtain all construction, building, street opening or other
permits or approvals necessary before installing the System. The Company shall provide copies
of any such permits and approvals to DoITT promptly following receipt of a request therefor.

(©) Construction within the Inalienable Property which falls within the boundaries of
New York City park land will be subject to the approval of the City’s Department of Parks and
Recreation (or successor agency), acting with the fullest discretion permitted by law, and such
discretion is a limit on the scope of the Franchise covered hereby. Construction within the
Inalienable Property which falls within the boundaries of New York City waterfront or wharf
property as defined in Section 1150 of the New York City Charter will be subject to the approval
of the City’s Department of Transportation or Department of Small Business Services,
whichever has jurisdiction over the particular property under City law, or the appropriate
successor agency, acting with the fullest discretion permitted by law, and such discretion is a
limit on the scope of the Franchise covered hereby. To the extent that such construction activity
within park, wharf or waterfront property would temporarily materially interfere with the use of
such property for park, wharf or waterfront use, as the case may be, the responsible agency may
require reasonable compensation to the City for such interference (in addition to, and not in lieu
of, the reasonable compensation for use of the Inalienable Property generally under this
Agreement as set forth in Section 3 hereof) to the fullest extent permitted by law.

SECTION 3 COMPENSATION

3.1 Compensation. The Company agrees to provide reasonable compensation to the City, in
return for the benefit conferred by the City of the Franchise to use the Inalienable Property for
the purpose of offering and providing Information Services, to be as described in this Section 3.

32 Monetary Compensation.

3.2.1 As a Franchise fee to be paid as compensation in exchange for the benefit and
privilege of using the Inalienable Property for the purpose of offering and providing Information



Services, the Company shall pay to the City the following amount per calendar quarter or portion
thereof:

(a) the excess, if any, of the applicable Pre-Credit Amount (as calculated
pursuant to Sections 3.2.2(a) and 3.2.2(b) hereof), over the sum of (x) any amounts paid by the
Company to the City, with respect to the facilities over which Information Services are being
offered to the public pursuant to this Agreement, as franchise compensation under any Cable
Television Franchise held by the Company which compensation is attributable to the same
calendar quarter or portion thereof, plus (y) any amounts paid by the Company to the City, with
respect to the facilities over which Information Services are being offered to the public pursuant
to this Agreement, as franchise compensation under any Telecommunications Services Franchise
held by the Company which compensation is attributable to the same calendar quarter or portion
thereof, but

(b) in no event less than the product of $70,000 multiplied by the CPI
Adjustment (except that if the Company is a New Franchisee said $70,000 figure shall be
reduced to $5,000 until but not including the first anniversary of the Effective Date, $15,000
from the first anniversary of the Effective Date until but not including the second anniversary of
the Effective Date, and $35,000 from the second anniversary of the Effective Date until but not
including the third anniversary of the Effective Date).

Notwithstanding the preceding however, if the Company is a New Franchisee, then the amount
payable under this Section 3.2.1 with respect to the first eighteen months of the Term shall not
be, as to any calendar quarter, greater than the amount described in paragraph (b) above with
respect to that quarter (even if the amount described in paragraph (a) above for such quarter
would be greater the paragraph (b) amount for such quarter).

322 (a) The Pre-Credit Amount with respect to any full calendar quarter equals
thirty-eight (38) cents (adjusted each quarter by the Phased Adjustment as defined below) per
calendar quarter per foot of Installation Area, as that term is defined below, with respect to
Installation Area located in the borough of Manhattan and equals thirty-three (33) cents (adjusted
each quarter by the Phased Adjustment as defined below) per calendar quarter per foot of
Installation Area, as that term is defined below, with respect to Installation Area located in the
boroughs of the Bronx, Brooklyn, Queens and Staten Island. The references to thirty-eight (38)
cents and thirty-three (33) cents in this paragraph are based on the assumption that this Franchise
Agreement first becomes effective during the second quarter of calendar year 2015. Should this
Franchise Agreement first become effective after June 30, 2015, said references to thirty-eight
(38) cents and thirty-three (33) cents in this subsection shall each be deemed increased by two
cents for each full calendar quarter, beginning with the second calendar quarter of calendar year
2015, which has elapsed prior to this Franchise Agreement becoming effective.

(b) The Pre-Credit Amount with respect to any period of less than a full quarter
shall be calculated by multiplying the Pre-Credit Amount for a full calendar quarter by the Stub
Adjustment. The Stub Adjustment for any period less than a full calendar quarter is the
percentage equal to the number of days in the applicable period divided by 90.



3.2.3 The “Installation Area” is defined pursuant to the following provisions:

(a) Unless the Company submits documentation as described in Section
3.2.3(b) below, the Installation Area in each borough or portion thereof will be calculated by
adding together the Block Linear Feet applicable to every Block in such borough or portion
thereof in which the Company has the System within the Inalienable Property. “Block Linear
Feet” applicable to any Block in the City means the number of feet (rounded to the nearest foot)
that results by measuring a straight line along the surface of the street from the midpoint of the
intersection at one end of the block to the midpoint of the intersection at the other end of the
block. A “Block” means a mapped street of the City running from one intersection with another
mapped street of the City to the next intersection with another mapped street of the City.

(b) If the Company submits documentation to the City showing to the City’s
reasonable satisfaction that, with respect to any particular Block, the portion of the System
located therein is located underground and that in length run less than the full Block Linear Feet
of such Block, then the Installation Area with respect to the Block will be adjusted to the actual
length of such facilities in lieu of the full Block Linear Feet of the Block.

(c) If the Company maintains multiple systems at any Block, as a result of, for
example, multiple systems having been originally constructed for different owners which have
come or hereafter subsequently come under the common ownership of the Company, then the
Installation Area will be calculated separately with respect to each such system, and the sum of
the multiple Installation Areas is to be applied in the calculation of the Pre-Credit Amount as
described above.

(d) To the extent the Company installs or has installed facilities on a bridge or
in a tunnel which is part of the Inalienable Property, the Installation Area shall include the length
of the bridge or tunnel, or portion thereof, in which the Company’s facilities run and which are
within the Inalienable Property. If such bridge or tunnel connects between the borough of
Manhattan and another borough, the Installation Area with respect to the bridge or tunnel shall
be deemed to be within Manhattan to the geographic midpoint between the bulkhead line on the
Manhattan side and the bulkhead line on the other borough side when run along the line of the
bridge or tunnel.

3.24 The “Phased Adjustment” means an increase, with respect to each calendar
quarter after the first full calendar quarter to occur during the Term, in the amount of two cents
($.02), such that, for example, with respect to the (i) second full quarter to occur during the
Term, the Pre-Credit Amount will be forty (40) cents per calendar quarter per foot of Installation
Area in Manhattan and thirty-five (35) cents per calendar quarter per foot of Installation Area in
Staten Island, Queens, Brooklyn and the Bronx, (ii) the third full quarter to occur during the
Term, the Pre-Credit Amount will be forty-two (42) cents per calendar quarter per foot of
Installation Area in Manhattan and thirty-seven (37) cents per calendar quarter per foot of
Installation Area in Staten Island, Queens, Brooklyn and the Bronx, with each Phased
Adjustment becoming applicable at the beginning of each calendar quarter throughout the Term.
The illustrative references in the preceding sentence to forty (40) cents, forty-two (42) cents,
thirty-five (35) cents and thirty-seven (37) cents are based on the assumption that this Agreement
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first becomes effective during the second quarter of calendar year 2015. Should this Agreement
first become effective after June 30, 2015, each of said references in the preceding sentence shall
be deemed increased by two cents for each full calendar quarter, beginning with the second
calendar quarter of calendar year 2015, which has fully elapsed prior to this Franchise
Agreement becoming effective.

The application of the Phased Adjustment increases quarterly through June 30, 2021 as described
in this Section 3.2.4 is not intended to suggest that further such quarterly increases will continue
to be added in the event either the Term is extended beyond June 30, 2021 as contemplated in
Section 2.3.3 above or if the term of the franchise granted hereunder is otherwise renewed, it
being the current intention of the parties that franchise compensation during any term beyond
June 30, 2021 will be determined pursuant to the process provided for in Section 2.3.3 if
applicable, or otherwise pursuant to negotiation and applicable law, without reference to any
assumption that there would be further application of similar additional phased adjustments that
would continue to similarly increase franchise compensation after June 30, 2021.

3.2.5 In the event that the Company or an Affiliate of the Company acts inconsistently
with its obligations under Section 8.3.1 of a Cable Television Franchise agreement with the City
by reducing amounts paid to the City under said agreement in a manner inconsistent with said
section, then notwithstanding any other provision in this Agreement the amount next due to the
City under this Section 3.2 will increase above what it would otherwise have been as provided
hereunder by an amount equal to the amount the Company or its Affiliate thus reduced its
payments to the City in connection with such Cable Television Franchise agreement.

3.3 Timing.

3.3.1 Initial Payment. As a condition of the occurrence of the Effective Date, the
Company shall make an initial payment which shall represent the sum of (x) the Company’s
good faith estimate regarding the amount due under Section 3.2 hereof attributable to the initial
partial calendar quarter to occur within the Term (“Initial Partial Payment”), plus (y) the
Company’s good faith estimate regarding the amount due under Section 3.2 (subject to Section
3.3.2) hereof attributable to the first full calendar quarter to occur within the Term. The Initial
Partial Payment shall be determined by calculating a pro-rata amount based on the amount that
would be due if such payment were for the first full calendar quarter.

3.3.2 Subsequent Payments. All payments made pursuant to Section 3.2 after the Initial
Payment hereof must be made in advance on a quarterly basis no later than forty-five (45) days
prior to the beginning of each calendar quarter with respect to which payment has not yet been
made. The Company shall in good faith estimate each such quarterly payment based on the
Installation Area expected to be applicable to the next quarter. Within one hundred twenty (120)
days following the end of each calendar year, the Company shall calculate the exact monetary
compensation due to the City pursuant to Section 3.2 hereof for all the calendar quarters of said
calendar year. Should the total monetary compensation for such calendar year thus calculated be
found to have exceeded the estimated quarterly payments made by the Company for such
calendar year, the Company shall, within the 120-day period following the end of the calendar
year, remit to the City any balance due. Should the estimated quarterly payments made by the
Company for the calendar year be found to have exceeded the total calculated monetary
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compensation for the year, the overpayment will constitute a credit against the next payment or
payments due from the Company hereunder.  However, notwithstanding anything to the
contrary in the preceding sentences of this Section 3.3.2, the Company may at its option defer
payment (interest-free) of up to $65,000 of the amount due hereunder with respect to each of the
first two full quarterly payments and the Initial Partial Payment (except that in no event shall the
Initial Partial Payment actually paid to the City be less than $5,000, and in the event that the
Company elects to defer a portion of the Initial Partial Payment, then only the first full quarterly
payment may be deferred in amounts up to $65,000 in addition to the deferral of the Initial
Partial Payment), and up to $35,0000f the amount due hereunder with respect to the third
through sixth full quarterly payments to be made pursuant to this Section 3.3.2 (except that if
Company elects to defer payment of a portion of the Initial Partial Payment, then such deferral
option for the third through sixth full quarterly payments shall instead be applicable for the
second through fifth full quarterly payments). In the event of any such deferrals, the deferred
amount with respect to each such quarter shall be due and payable on the third anniversary of the
date the deferred amount would have been due had it not been deferred, but in no event later than
the last day of the Term.

3.3.3 Early Payment. In any instance where Company is required to make a
payment to the City, such payment may be made one year prior to the due date of such payment
and without penalty.

3.4  Non-Monetary Compensation. As further compensation in exchange for the benefit and
privilege of using the Inalienable Property for the purpose of offering and providing Information
Services, the Company shall provide (in addition to and not in lieu of the monetary compensation
required pursuant to Section 3.2 above) facilities and services constituting non-monetary
compensation to the City as follows:

(a) the Company shall provide the facilities and services described in Appendix B; and

(b) if the System is used in part or in whole to provide Cable Television Service pursuant
to one or more Cable Television Franchises, then the Company shall provide free of charge to
each “Qualified Location” Internet access equipment and service meeting reasonable
specifications intended to meet the needs of the particular location. A “Qualified Location” as
that term is used in this section means each building or facility which, pursuant to any Cable
Television Franchise under which Cable Television Service is provided in part or in whole using
the System, is entitled to receive any Cable Television Service free of charge.

3.5 Records. The Company shall keep comprehensive itemized records of the relevant
aspects of its operations in sufficient detail to enable the City to determine whether all
compensation owed to the City pursuant to this Section 3 is being paid to the City.

3.6  Reservation of Rights. No acceptance of any compensation payment by the City may be
construed as an accord and satisfaction that the amount paid is in fact the correct amount, nor
may such acceptance of any payment be construed as a release of any claim that the City may
have for further or additional sums payable under the provisions of this Agreement. All amounts
paid, and all representations by the Company as to amounts due hereunder, will be subject to
audit by the City.
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3.7  Ordinary Business Expense. Nothing contained in this Section 3 or elsewhere in this
Agreement is intended to prevent the Company from treating the compensation that it pays
pursuant to this Agreement as an ordinary expense of doing business and, accordingly, from
deducting said payments from gross income in any City, state, or federal income tax return.

3.8  Costs Related to Company-Sought Transactions. = The Company shall, as part of the
reasonable compensation payable to the City for use of the Inalienable Property, pay, in addition
to and not in lieu of all other reasonable compensation due hereunder, to the City or to third
parties, at the direction of DolTT, an amount equal to the reasonable costs and expenses which
the City incurs for the services of third parties (including, but not limited to, attorneys and other
consultants) in connection with any Company-sought renegotiation, transfer, amendment or other
modification of this Agreement or the Franchise granted hereunder during the Term, provided
the City has given the Company notice in advance of any work being performed by such third
party. Such modifications shall not include the renegotiation, renewal or other modifications that
take place at the end of the Term in the normal course of dealing between the City and the
Company in anticipation of a possible extension or renewal of the Company’s rights. The
Company expressly agrees that the payments made pursuant to this Section 3.8 are in addition to
and not in lieu of, and may not be offset against, the compensation to be paid to the City by the
Company pursuant to other provisions of this Section 3.

39 No Credits or Deductions.

(a) The Company, as part and parcel of its agreement hereunder to pay reasonable
compensation for the use of the Inalienable Property, expressly acknowledges and agrees that:

(1) the compensation to be provided pursuant to this Section 3 may not be
deemed to be in the nature of a tax, and is in addition to any and all taxes or other fees or
charges which the Company or any Affiliate must pay to the City or to any state or
federal agency or authority, all of which are separate and distinct obligations of the
Company; and

(1)  with respect to the Franchise granted pursuant to this Agreement, the
Company expressly relinquishes and waives its rights and the rights of any Affiliate to a
deduction or other credit pursuant to Section 626 of the New York State Real Property
Tax Law and any successor or amendment thereto, and (to the extent such waiver is
permitted by law) to any subsequent law, rule, regulation, or order which would purport
to permit any of the acts prohibited by this Section 3.9; and

(i)  except as might be permitted by Section 3.7, the Company may not, and
may not otherwise support any attempt by an Affiliate to, make any claim for any
deduction of, or other credit for, all or any part of the amount of the compensation
(whether monetary or in-kind), or other consideration to be provided pursuant to this
Agreement from or against any City or other governmental taxes of general applicability
or other fees or charges which the Company or any Affiliate is required to pay to the City
or other governmental agency; and
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(iv)  except as might be permitted by Section 3.7, the Company may not, and
may not otherwise support any attempt by an Affiliate to, apply or seek to apply all or
any part of the amount of the compensation (whether monetary or in-kind) or other
consideration to be provided pursuant to this Agreement as a deduction or other credit
from or against any City or other government taxes of general applicability (other than
income taxes) or other fees or charges, each of which are hereby deemed to be separate
and distinct obligations of the Company and the Affiliates; and

(v) except as might be permitted by Section 3.7, the Company may not, and
may not otherwise support any attempt by an Affiliate to, apply or seek to apply all or
any part of the amount of any City or other governmental taxes or other fees or charges of
general applicability as a deduction or other credit from or against any of the
consideration to be provided pursuant to this Agreement, each of which are hereby
deemed to be separate and distinct obligations of the Company and the Affiliates.

(b) In any situation where the Company believes the effect of this Section 3.9 is
unduly harming, in a manner inconsistent with the intent of this Section 3.9, an Affiliate of the
Company or the Company may petition the Commissioner for relief, and such relief will not be
unreasonably withheld.

3.10 Interest on Late Payments. In the event that any payment required by this Agreement is
not actually received by the City on or before the applicable date fixed in this Agreement,
interest thereon will accrue from such date until received at a rate equal to the rate of interest
then in effect that would be charged by the City for late payments of water charges of a
comparable amount.

3.11 Method of Payment. Except as provided elsewhere in this Agreement, all payments
made by the Company to the City pursuant to this Agreement must be paid to the City’s
Department of Finance and must be sent to DolITT, c/o Director of Franchise Audits and
Revenue, 2 Metrotech Center, 40 loor, Brooklyn, New York 11201, or to such alternative payee
and/or address as DolTT may designate by written notice to the Company from time to time.

3.12  Continuing Obligation and Holdover. In the event the Company continues to operate
within the Inalienable Property all or any part of the System after the Term for the purpose of
providing Information Services, then (a) the Company shall continue to comply with all
applicable provisions of this Agreement, including, without limitation, all compensation and
other payment provisions of this Agreement, throughout the period of such continued operation,
provided that any such continued operation may not be construed as a renewal or other extension
of this Agreement or the Franchise granted pursuant to this Agreement, nor as a limitation on the
remedies, if any, available to the City as a result of such continued operation after the Term,
including, but not limited to, damages and restitution and (b) in addition to all other remedies
available to the City under this Agreement or by law, the Company shall also pay to the City all
payments that the City is entitled to receive under this Agreement including, but not limited to,
the compensation set forth in this Section 3 as if the Term remained in effect.

SECTION 4 CONSTRUCTION AND MAINTENANCE REQUIREMENTS
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4.1 Generally. The Company agrees to exercise its right described in Section 2.3.1 above in
accordance with the standards of work and operation as set forth in this Section 4 and Appendix
A attached hereto and incorporated herein. The facilities to be installed in the Inalienable
Property pursuant to this Agreement are not to materially exceed in size or otherwise differ in the
nature of the imposition placed on the Inalienable Property from that which is standard in the
industry with respect to the provision of the Information Services. To the extent that the
Company seeks to install or maintain facilities that exceed such standard, the City reserves the
right to require the Company to obtain additional authority from the City to do so as such
authority is not being granted by the Franchise covered hereby.

4.2 Quality. In order to assure that the Inalienable Property and its continuing use by the
public is adequately protected, all work involved in the construction, operation, maintenance,
repair, upgrade and removal of the System located within the Inalienable Property must be
performed in a safe, thorough and reliable manner using materials of good and durable quality.
If, at any time, it is determined by any entity with applicable authority or jurisdiction that any
part of the System located within the Inalienable Property is harmful to the public health or
safety, then the Company shall, at its own cost and expense, take all steps necessary to correct all
such conditions.

4.3 Licenses and Permits. In order to assure that the Inalienable Property and its continuing
use by the public is adequately protected, the Company has the sole responsibility for diligently
obtaining, at its own cost and expense, and thereafter complying with, at its own cost and
expense, all permits, licenses or other forms of approval or authorization necessary to construct,
operate, maintain, upgrade or repair the System located within the Inalienable Property,
including, but not limited to, any necessary approvals from Persons to use any privately-owned
equipment or other property (including, without limitation, any privately-owned easements,
poles and conduits) located within the Inalienable Property.

4.4  Public Works and Improvements. Nothing in this Agreement shall, and nothing in this
Agreement is intended to, abrogate the right of the City to perform, or to arrange to have
performed, any public works or public improvements of any description or change, or to arrange
to have changed, the grades, lines or boundaries of any Inalienable Property. In the event that
the System interferes with the installation, upgrade, construction, operation, maintenance, repair,
relocation or removal of such public works or public improvements, or such change in grades,
lines or boundaries, then Section 4.7 of this Agreement will apply.

4.5  No Waiver. Nothing in this Agreement may be construed as a waiver of any codes,
ordinances or regulations of the City or of the City’s right to require the Company, or other
Persons using, constructing or maintaining the System, to secure the appropriate permits or
authorizations for such use, provided that (except as set forth in to Section 2.4.2(c)) no fee or
charge may be imposed for any such permit or authorization, other than the standard fees or
charges generally applicable to all Persons for such permits or authorizations. Any such standard
fee or charge may not be an offset against, or in lieu of, the amounts the Company has agreed to
pay to the City pursuant to Section 3 of this Agreement.

4.6  Eliminated, Discontinued, Closed Or Demapped Streets Or Other Inalienable Property.
In the event that all or any part of the Inalienable Property is eliminated, discontinued, closed or
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demapped, or the status of such property otherwise changes so that it is no longer to be included
in the category of Inalienable Property, all rights and privileges of the Company acknowledged
and recognized pursuant to this Agreement with respect to said (formerly) Inalienable Property,
or any part thereof, so eliminated, discontinued, closed, demapped or otherwise recategorized,
will cease upon the effective date of such elimination, discontinuance, closing, demapping or
other such recategorization and the Company shall at the direction of the City and upon
reasonable notice from the City remove any and all or any portion of the System located within
such property by a date not later than the effective date of such elimination, discontinuance,
closing, demapping or other recategorization or such later date as the City may direct.

4.7 Protection, Relocation, Alteration of the System. In the event that the System interferes
with the installation, construction, upgrade, operation, maintenance, repair, relocation or removal
of public works or public improvements, or in the event the grades, lines or boundaries of any
Inalienable Property are changed at any time during the Term in a manner affecting the System,
then the Company shall, at its own cost and expense (unless dedicated funds have been provided
to the City by another entity specifically for such purpose), upon reasonable notice from the City,
promptly protect or alter or relocate the System, or any part thereof, as directed by the City. In
the event that the Company refuses or neglects to so protect, alter or relocate all or part of the
System, the City has the right, upon notice by the City, to break through, remove, alter, or
relocate all or any part of the System without any liability to the Company, and the Company
shall pay to the City the costs incurred in connection with such breaking through, removal,
alteration, or relocation.

4.8 City Authority to Move Facilities. The City may, at any time, in case of fire, disaster or
other emergency, as determined by the City in its reasonable discretion, cut or move any part of
the System within the Inalienable Property, in which event the City will not be liable therefor to
the Company. If practicable, the City will notify the Company in writing prior to such cutting or
moving, but in any event will notify the Company in writing as soon as possible following any
such action.

4.9  Company Required to Move Facilities. The Company shall, upon prior written notice by
the City or any Person holding a permit to move any structure, and within the time that is
reasonable under the circumstances, temporarily move the System within the Inalienable
Property to permit the moving of said structure (provided that for the duration of any period that
any portion of the System moved pursuant to this Section 4.9 is out of service as a result of such
action by the City, and such out of service status is documented by the Company to the
reasonable satisfaction of DolITT, such facilities shall be treated as not “being used for the
provision of Information Services” for purposes of the definition of Installation Area set forth in
Section 3.2.3 hereof). The Company may impose a reasonable charge on any Person other than
the City for any such movement of the System.

4.10  Protect Structures. In connection with the construction, operation, maintenance, repair,
upgrade or removal of the System within the Inalienable Property, the Company shall, at its own
cost and expense, protect any and all existing structures belonging to the City and all designated
landmarks and historic pavements, as well as all other structures within any designated landmark
district. The Company shall obtain the prior approval of the City before undertaking any
alteration of any water main, sewerage or drainage system, equipment or facility or any other
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municipal structure within the Inalienable Property, required because of the presence of the
System. The Company shall make any such alteration at its own cost and expense and in a
manner prescribed by the City. The Company agrees to be liable, at its own cost and expense, to
replace or repair and restore to its prior condition in a manner as may be reasonably specified by
the City, any municipal structure or any other Inalienable Property involved in the construction,
operation, maintenance, repair, upgrade or removal of the System that may become disturbed or
damaged as a result of any work thereon by or on behalf of the Company.

4.11 No Obstruction. In connection with the construction, operation, maintenance, upgrade,
repair or removal of the System, the Company may not, without the prior consent of the
appropriate authorities, obstruct the Inalienable Property, or the subways, railways, passenger
travel, river navigation, or other pedestrian or vehicular traffic that is using the Inalienable
Property.

4.12  Safety Precautions.

(a) The Company shall, at its own cost and expense, undertake all necessary and
appropriate efforts to prevent accidents at its work sites within the Inalienable Property,
including the placing and maintenance of proper guards, fences, barricades, security personnel
and suitable and sufficient lighting.

(b) The Company agrees to apply for membership in the Mutual Aid and Restoration
Consortium (“MARC”) and if accepted for such membership, to execute the then applicable
MARC agreement, and be fully active in MARC activities, including participation in MARC
alerts, drills and meetings. If it is determined by a court of competent jurisdiction after all
appeals have been exhausted that the agreement by the Company described in the preceding
sentence is, pursuant to federal law, not enforceable against the Company, then this provision
will be severed from this Agreement, and this Agreement will remain in effect as if this
provision had not been included.

SECTION S5 SECURITY FUND AND GUARANTY

5.1 General Requirement. Prior to or simultaneously with the execution and delivery of this
Agreement, the Company shall have arranged for the Credit Support to be available to the City in
an amount equal to the product of four times the portion of the initial payment described in
Section 3.3.1 (subject to Section 3.3.2) estimated to be attributable to the first full calendar
quarter of the Term but in no event will the initial Credit Support provided to the City be less
than $40,000. The Credit Support must be in a form reasonably satisfactory to the City, and the
Credit Support will serve as a security fund (the “Security Fund”), securing the Company’s full
payment and performance of its obligations under this Agreement. Throughout the Term, and
for one year thereafter, the Company shall maintain the Security Fund in the amount specified in
this Section 5.1 provided that each time the monetary compensation payable by the Company to
the City under Section 3.2 hereof exceeds the aggregate amount of the Credit Support by at least
fifty thousand dollars ($50,000) during any one calendar year then, within one hundred twenty
(120) days of the end of such calendar year, the aggregate amount of the Credit Support must be
increased to and maintained (until any future such increase) at an amount equal to said
compensation for such year rounded up to the next non-fractional multiple of one hundred
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thousand dollars ($100,000). Notwithstanding anything to the contrary in the preceding
sentence, in no event shall the Security Fund in place after the one hundred twentieth (120“‘) day

of any calendar year be less than the amount applicable to such calendar year under Section
3.2.1(b) above.

5.2 Purpose. The Security Fund will serve as security for full payment and performance by
the Company in accordance with this Agreement and any costs, losses or damages incurred by
the City as a result of any failure by the Company to abide by any provision or provisions of this
Agreement.

53 Withdrawals from the Security Fund. In the circumstances described in Section 9.3
hereof, the City may withdraw from the Security Fund such amount as necessary to satisfy (to
the degree possible) the Company’s obligations not otherwise met (and to reimburse the City for
costs, losses or damages incurred as the result of the Company’s failure(s) to meet its
obligations), provided, however, that the City may not make any withdrawal by reason of any
breach or default of which the Company has not been given notice. The City may not seek
recourse against the Security Fund for any costs or damages for which the City has previously
been compensated through a withdrawal from the Security Fund or otherwise by the Company.

54  Notice of Withdrawals. Within one (1) week after any withdrawal from the Security
Fund, the City shall notify the Company of the date and amount thereof. The withdrawal of
amounts from the Security Fund will constitute a credit against the amount of the applicable
liability of the Company to the City but only to the extent of said withdrawal.

5.5  Replenishment by the Company. Within thirty (30) days after receipt of notice from the
City that any amount has been withdrawn from the Security Fund, as provided in Section 5.4
hereof, the Company shall replenish the Security Fund to the amount specified in Section 5.1
hereof, by submitting such documentation as may be necessary to restore the Credit Support
which constitutes the Security Fund to the full amount required by Section 5.1. If the Company
has not made the required replenishment of the Security Fund within such thirty (30) day period,
liquidated damages for such failure will accrue at the rate specified in Section 3.10 hereof, such
accrual to commence at the end of such 30-day period, and which liquidated damages shall be
payable to the City as reasonable compensation to the City for its loss of securitization for the
Company’s obligations hereunder.

5.6 Replenishment by the City. If a court finally determines that a withdrawal from the
Security Fund by the City was improper, the City shall refund the improperly withdrawn amount
to the Company such that the balance in the Security Fund will not exceed the amount specified
in Section 5.1 hereof.

5.7  Not a Limit on Liability. The Company’s obligations of payment and performance, and
the liability of the Company pursuant to this Agreement, will not be limited by the amount of the
Security Fund required by this Section 5.

5.8  Renewal. Any letter of credit that is to constitute the Security Fund required hereunder
must provide that it will not be cancelled, and will not expire without renewal, except after at
least sixty (60) days’ notice to the City of the impending cancellation, or expiration without
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renewal, of such letter of credit. Any failure to replace or renew a Security Fund letter of credit
by a date which is thirty (30) days prior to the impending cancellation or expiration of such a
letter of credit will constitute an Event of Default under this Agreement, which the City may cure
by (a) drawing on the Security Fund and itself holding the proceeds as a replacement Security
Fund (with all rights to draw on the proceeds for Security Fund purposes as provided under this
Agreement) until such time as the Company completes the required letter of credit replacement
or renewal or (b) exercising any other lawful remedy or remedies. Interest earned on proceeds
held by the City as a replacement Security Fund will be retained by the City.

SECTION 6 RIGHT OF WAY MANAGEMENT IMPLEMENTATION MATTERS

6.1 Protection from Disclosure. To the extent permissible under applicable law, the City
shall protect from disclosure any confidential, proprietary information submitted to or made
available by the Company to the City under this Agreement, provided that the Company notifies
the City of, and clearly labels, the information which the Company deems to be confidential,
proprietary information as such. Such notification and labeling will be the sole responsibility of
the Company.

6.2 Management and Records. To the extent necessary to preserve, protect and otherwise
manage the Inalienable Property, the City will have the right to oversee, regulate and inspect
periodically the construction, maintenance, operation and upgrade of the System located within
the Inalienable Property, including any part thereof, in accordance with the provisions of this
Agreement and applicable law. To the extent consistent with the City’s right to thus preserve,
protect and otherwise manage the Inalienable Property, and/or the City’s right to assure that it is
being and will be paid the compensation due under this Agreement, the Company shall establish
and maintain managerial and operational records, standards, procedures and controls to enable
the Company to prove, in reasonable detail, to the satisfaction of the City at all times throughout
the Term, that the Company is complying with the terms of this Agreement. The Company shall
retain such records for not less than six (6) years following their creation and for such additional
period as DoITT may reasonably direct consistent with the goals of such record retention
described in this Section 6.2. In order to support the City’s ability to appropriately preserve,
protect and otherwise manage the Inalienable Property, the Company shall on an annual basis
provide DoITT with a report (in form and format reasonably acceptable to the Commissioner)
describing any construction or installation of cable, wire, fiber optic telecommunications cable,
or other closed-path transmission medium that may be used in lieu of cable, wire, fiber optic
telecommunications cable, or other facilities and equipment within the Inalienable Property
(phrases such as “within the Inalienable Property”, “ of the Inalienable Property”, “manage the
Inalienable Property” etc. as used in this Agreement will be deemed to refer to and include, in
addition to the surface of the Inalienable Property, any space on, over and under the surface of
the Inalienable Property, unless expressly stated otherwise) that has occurred during the previous
twelve months, which report must include a map of such constructed or installed facilities that is
consistent in form with the requirements of Section B.5. of Appendix A attached hereto. Each
such report must include safety and compliance review and inspection documentation as required
by law and as further reasonably required by DoITT. The Company must deliver the first such
report no earlier than January 1 of the first full calendar year falling entirely within the Term and
no later than the first anniversary of the Effective Date, with each successive report thereafter to
be delivered annually between January 1 and the anniversary of the Effective Date. In order to
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further advance the City’s ability to appropriately preserve, protect and otherwise manage the
Inalienable Property, the Company shall on an annual basis, provide DolTT with a report
describing the Company’s reasonably anticipated plans for the coming twelve months for any
construction or installation of the System within the Inalienable Property. The first such report
must be delivered no earlier than January 1 of the first full calendar year falling entirely within
the Term and no later than the first anniversary of the Effective Date, with each successive report
thereafter to be delivered annually between January 1 and the anniversary of the Effective Date.
The Company shall further provide to the City, upon the City’s request, and within a reasonable
period under the circumstances, any additional information, material and/or reports that the City
reasonably deems necessary to the City’s efforts to preserve, protect and otherwise manage the
Inalienable Property or to assure that the City is being and will be paid the compensation due
from the Company under this Agreement.

6.3  Rules and Regulations. To the full extent permitted by applicable law either now or in
the future, the City reserves the right to adopt or issue (in accordance with lawful procedures for
such adoption or issuance) such rules, regulations, orders, or other directives that are not
inconsistent with the terms of this Agreement and are reasonably necessary or appropriate in the
lawful exercise of the City’s authority as manager of the Inalienable Property and its police
powers, and the Company agrees to comply with all such lawful rules, regulations, orders, or
other directives.

6.4 Ownership Reports. In order to assist the City in determining whether the Company is
capable of ongoing compliance with this Agreement, including, without limitation, ongoing
payment of the amounts payable by the Company hereunder, the Company shall promptly report
to the City any change in ownership of the Company which is inconsistent with the description
of ownership set forth in Appendix D hereof or the most recently submitted previous such report.

6.5 Books and Records/Audit

6.5.1 Records. To the extent appropriate to assist the City in determining whether the
Company is taking appropriate care of the Inalienable Property, complying with the terms of this
Agreement, and paying the amounts payable by the Company hereunder, the Company shall
throughout the Term maintain complete and accurate records of the operations of the Company
with respect to the System in a manner that allows the City at all times to determine whether the
Company is in compliance with this Agreement. All records required to be maintained
hereunder must be retained for not less than six (6) years from the date of their creation.

6.5.2 Right of Inspection. To the extent appropriate to assist the City in determining
whether the Company is taking appropriate care of the Inalienable Property, complying with the
terms of this Agreement, and paying the amounts payable by the Company hereunder, the
Commissioner and the Comptroller, or their designated representatives, will have the right to
inspect, examine or audit during normal business hours and upon reasonable notice to the
Company under the circumstances, all documents, records or other information which pertain to
the Company or any Affiliate with respect to the System and its operation or the Company’s
performance under this Agreement. All such documents must be made available within New
York City or in such other place that the City may agree upon in writing in order to facilitate said
inspection, examination, or audit, provided, however, that if such documents are located outside
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of the City, then, upon notice to the Company, the Company shall pay the reasonable expenses
incurred by the Commissioner, the Comptroller or their designated representatives in traveling to
such location. Access by the City to any of the documents covered by this Section 6.5.2 may not
be denied by the Company on grounds that such documents are alleged by the Company to
contain confidential, proprietary or privileged information, provided that this requirement will
not be deemed to constitute a waiver of the Company’s right to assert that confidential,
proprietary or privileged information contained in such documents should not be disclosed by the
City as described in Section 6.1 above.

SECTION 7 TRANSFERS AND ASSIGNMENTS

7.1 City Approval Required. The ownership and control structure of the Company as of the
date of execution of this Agreement is set forth in Appendix D hereof. Subject to the provisions
of this Article, each of the following shall be subject to the prior approval of the City: (i) any
sale, assignment or transfer of the franchisee’s interest in this Agreement, the System or the
franchise granted hereunder, (ii) any transaction in which any change is proposed, which would
result, directly or indirectly, in a change in the ownership of twenty percent (20%) or more of the
voting interests or thirty-three percent (33%) or more of the non-voting interests of the
ownership of the Company or the System assets or the franchise granted hereunder, and (iii) any
other transaction in which a change in “Control” (as defined in Section 1.11 above) of the
Company, the System or the franchise granted hereunder would occur; provided, however, that
the foregoing requirements of this Section 7.1 will not be applicable with respect to (a) transfers
of any ownership interests expressly permitted in the “Permitted Transfers” section, if any, of
Appendix D, or (b) which are effectuated as a result of any transactions involving the exchange
of publicly traded shares. To the fullest extent practical under the circumstances, application to
the City for any approval required hereunder must be made at least one hundred twenty (120)
calendar days prior to the contemplated effective date of the transaction. Such application must
contain complete information on the proposed transaction, including details of the legal,
financial, technical, and other qualifications of the transferee. At a minimum, the following
information must be included in the application:

(a) any shareholder reports or filings with the Securities and Exchange Commission
that pertain to the transaction;

(b) a report detailing any changes in ownership of voting or non-voting interests of
over five percent (5%);

(c) other information necessary to provide an accurate understanding of the financial
position of the Company and the System before and after the proposed transaction;

(d) information regarding any potential impact of the transaction on rates and service
of subscribers; and

(e) any material contracts that relate to the proposed transaction as it affects the City
and, upon reasonable request by the City, all material documents and other information
related or referred to therein and which are necessary to understand the proposed
transaction;
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provided, however, that if the Company believes that the requested information is confidential
and proprietary, then the Company must provide the following documentation to the City: (i)
specific identification of the information; (ii) a statement attesting to the reason(s) the Company
believes the information is confidential; and (iii) a statement that the documents are available at
the Company’s designated offices for inspection by the City.

7.2 City Action on Transfer. To the extent not prohibited by federal law, the City may, with
respect to any transaction covered by Section 7.1: (i) grant; (ii) grant subject to conditions
directly related to concerns relevant to such transaction; or (iii) deny its approval of the
transaction.

7.3 Waiver of Transfer Application Requirements. To the extent consistent with federal law,
the City may waive in writing any requirement that information be submitted as part of the
transfer application covered by Section 7.1, without thereby waiving any rights the City may
have to request such information after the application is filed.

7.4 Subsequent Approvals. The City’s approval of a transaction described in Section 7.1 in
one instance will not render unnecessary approval of any subsequent transaction.

7.5 Approval Does Not Constitute Waiver. Approval by the City of a transfer described in
Section 7.1 will not constitute a waiver or release of any of the rights of the City under this
Agreement, whether arising before or after the date of the transfer, except that upon full
assumption of the terms of this Agreement by an approved transferee, the transferor shall be fully
released from any obligations accruing after the date of such assumption.

7.6  No Consent Required For Transfers Securing Indebtedness. The Company will not be
required to file an application or obtain the consent or approval of the City for a transfer in trust,
by mortgage, by other hypothecation, by assignment of any rights, title, or interest of the
Company in the System, system assets or the Franchise granted hereunder in order to secure
indebtedness. However, the Company will notify the City within ten (10) days if at any time
there is a mortgage or security interest granted on the System, the Franchise granted hereunder or
substantially all of the assets of the System. To the extent applicable, the submission of the
Company’s audited financial statements prepared for the Company’s bondholders will constitute
such notice.

7.7  Preliminary Determination Procedure. In the event that a change in direct or indirect
ownership interest or interests in the Company, the System or the Franchise granted hereunder, is
planned and the Company seeks the City’s view of whether such transaction is one that would
require the City’s approval as described in Section 7.1 above, the Company may submit a written
request to the Commissioner (in accordance with the notice requirements of Section 10.4 hereof)
describing the proposed transaction and seeking a determination as to whether such approval is
required and including any arguments the Company wishes to make that the consent of the City
is not required. Upon review of such written request, the Commissioner will notify the Company
in writing of the Commissioner's determination whether such approval by the City is required,
provided that prior to such determination, if the Commissioner reasonably requests any
information relevant to such determination, the Company shall provide such information.
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SECTION 8 LIABILITY AND INSURANCE

8.1 Liability and Indemnification. The Company will be liable for, and the Company and
each Affiliate (but not including any member of the Company or any owner of such member)
will indemnify, defend and hold the City, its officers, agents, servants, employees, attorneys,
consultants and independent contractors (the “Indemnitees”) harmless from, any and all
liabilities, suits, obligations, fines, damages, penalties, claims, costs, charges and expenses
(including, without limitation, reasonable attorneys’ fees and disbursements) (collectively
“Liabilities” and each individually a “Liability”, and including, without limitation, damages or
loss to any real or personal property of, or any injury to or death of, any Person or the City), that
may be imposed upon or incurred by or asserted against any of the Indemnitees arising out of the
construction, operation, maintenance, upgrade, repair, removal or relocation of the System or
otherwise arising out of or related to this Agreement; provided, however, that the foregoing
liability and indemnity obligation of the Company pursuant to this Section 8.1 will not apply to
any gross negligence or willful misconduct of the City, its officers, employees, servants, agents,
attorneys, consultants or independent contractors. Further, it is a condition of this Agreement
that the City assumes no liability for any Liability or Liabilities to either Persons or property on
account of the same, except as expressly provided herein.

8.2 Limitation on Liability for Public Work, etc. None of the City, its officers, agents,
servants, employees, attorneys, consultants or independent contractors will have any liability to
the Company for any damage as a result of or in connection with the protection, breaking
through, movement, removal, alteration, or relocation of any part of the System by or on behalf
of the Company or the City in connection with any emergency, public work, public
improvement, alteration of any municipal structure, any change in the grade or line of any
Inalienable Property, or the elimination, discontinuation, closing or demapping of any
Inalienable Property. When reasonably possible, the Company will be consulted prior to any
such activity and given the opportunity to perform such work itself, but the City will have no
liability to the Company in the event it does not so consult the Company. All costs to repair or
replace the System, or parts thereof, damaged or removed as a result of such activity, must be
borne by the Company; provided, however, that the foregoing obligations of the Company
pursuant to this Section 8.2 will not apply to any gross negligence or willful misconduct of the
City, its officers, employees, servants, agents, attorneys, consultants or independent contractors.

8.3 Limitation on Liability for Damages. None of the City, its officers, agents