
CITY PLANNING COMMISSION 
September 13, 1999/Calendar No. 1 C 990218 ZSK 

IN THE MATTER OF an application submitted by Narrows Development LLC pursuant to 
Sections 197-c and 201 of the New York City Charter for the grant of a special permit pursuant to 
Section 114-15 of the Zoning Resolution to permit modification of the following bulk 
regulations: 

Section 114-101: to allow the maximum floor area ratio of 1.65 for a residential use to be 
exceeded up to the maximum FAR 2.43 of the underlying R6 District; 

Section 114-102: to allow the maximum height of 32 feet or 3 stories, whichever is less 
to be increased up to a height of 55.48 feet; 

Section 114-103: to allow the minimum open space ratio of 27.0 to be decreased to 
19.78; and 

Section 114-104: to allow the required lot area per room of 130 square feet to be 
decreased to 65.96 square feet; 

for a 203-unit residential development not greater than 60 feet in height on a zoning lot greater 
than 40,000 square feet located at the southwest corner of Bay Ridge Avenue and Narrows 
Avenue (Block 5868, Lots 12,21, 27 and 29), in the Midblock Preservation Area (Area A) within 
the Special Bay Ridge District, in a C2-3 District mapped within an R6 District, Borough of 
Brooklyn, Community District 10. 

This application for a special permit was filed by Narrows Development LLC on November 18, 

1998, to allow for development of a 102,339 square foot, five-story residential building located 

on the southwest corner of Bay Ridge and Narrows avenues in Area A of the Special Bay Ridge 

District (SBRD) within an underlying R6/C2-3 zoning district in Bay Ridge, Community 

District 10. 

RELATED ACTIONS 

In addition to the special permit which is the subject of this report, implementation of the 

proposed development also requires action by the City Planning Commission on the following 

Disclaimer
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non-ULURP applications being considered concurrently with this application: 

N 990217 ZRK: an amendment to the Zoning Resolution relating to Article XI, Chapter 4, 

Special Bay Ridge District creating a new Section 114-15, "Special Permit for Development on 

Zoning Lots 40,000 Square Feet or Greater." 

N 990219 ZCK: City Planning Commission certification, pursuant to Section114-06, to 

permit a 30 feet curb cut. 

BACKGROUND 

The applicant proposes to develop a 102,339 square foot, five-story, residential building in the 

northwest section of Bay Ridge in Community District 10. The 42,118 square foot vacant site 

(Block 5868, Lots 12, 21, 27 and 29) is located on the southwest corner of Bay Ridge and 

Narrows avenues in Area A of the Special Bay Ridge District (SBRD) in an underlying R6/C2-3 

zoning district. 

The applicant proposes a zoning text amendment, the subject of a related action (N 990217 ZRK) 

to the SBRD Midblock Preservation Area (Area A) which establishes a new Section 114-15 

"Special Permit for Development on Zoning Lots 40,000 square feet or Greater," which would 

enable the City Planning Commission by special permit to modify the current Special District 

regulations relating to the residential bulk regulations in commercial districts. 

The SBRD (Article XI, Chapter 4) was adopted in 1978, in response to community concerns 
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regarding the impact of high rise residential development in the predominately one and two 

family, two-to-three story neighborhood of Bay Ridge. The SBRD covers a 270 block area 

located in the western area of Community District 10. The SBRD is generally bounded by 65th 

Street to the north, 101 st Street to the south, the Gowanus Expressway to the east, and Shore 

Road to the west. 

To maintain the existing neighborhood character and scale, the SBRD limits the height and scale 

of residential and community facility development in the midblocks and along many adjacent 

avenue frontages. The SBRD includes five preservation areas (Areas A-E). The Midblock 

Preservation Area (Area A), in which the applicant's site is located, has a height limit of 32 feet 

(three stories) and a maximum floor area ratio (FAR) of 1.65. The avenue regulations include: 

Avenue Preservation Area-1 (Area B) with a 48 feet (four stories) height limit and a floor area 

ratio to 2.43; Avenue Preservation Area-2 (Area C) limits height to 60 feet (six stories) and is 

primarily within the underlying R6 district, and permits a 2.43 FAR. The Avenue Preservation 

Area - (Area D) limits height to 80 feet (eight stories) and FAR to 2.75 and is primarily located in 

an R7-1 district. Other Areas (Area E) include R2, R3, R6 and R7-1 zoning districts. The mid- 

density zones (R6 and R7-1) in Area E, limit heights to 60 and 80 feet respectively. Currently, 

the Commission, by special permit pursuant to Section 114-264, may make modifications to 

certain of the Special District requirements for zoning lots greater than 40,000 square feet in 

Area B. In Area C, the Commission may, by authorization pursuant to Section 114-30, modify 

the Special District parking and open space requirements on lots greater than 40,000 square feet. 
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Over 50 percent of the SBRD is located within an underlying R6 district which includes about 

135 blocks and is primarily located in the Midblock Preservation Area (Area A). Area A 

establishes a 32 foot height limit, limits the FAR to1.65, has an open space ratio (OSR) of 27.0, a 

lot area per room (LAPR) of 130 square feet, requires a minimum five foot front yard and a 

minimum 30 foot rear yard with a combined maximum front yard-rear yard depth of 45 feet. A 

side yard is required for new developments not located on a common side lot line, with a 

minimum combined eight foot distance between buildings. 

PROJECT DESCRIPTION 

The proposed development, is located within Area A, and in an underlying R6 district\C2-3. As 

certified, it is a five-story, 55.48 feet, residential building on a 100 foot by 416 foot site located 

on Bay Ridge Avenue. The 102,339 square foot building would have a floor area ratio of 2.43, 

203 dwelling units and a lot area per room of 65.96 square feet. The open space ratio is 19.78 

with 21,060 square feet of open space. The front yard depths are 10 feet along Narrows Avenue 

and 8 to 18 feet along Bay Ridge Avenue. The 408 foot streetwall along Bay Ridge Avenue 

included several moderate recesses. Plantings and other landscape treatments would be 

provided in the front yards. The 13,930 square foot rear yard would be landscaped and contain 

sitting areas. Pursuant to the requirements of Section 114-05, the project would provide, at the 

time of planting, approximately 26 trees of four inch caliper along the entire length of the street 

frontage in accordance with the SBRD requirements of one tree per 20 feet of frontage. The 

proposed 30 foot curb cut, subject of a related curb cut certification (N 990219 ZCK), would 

provide access to both the off-street parking garage located in the sub-cellar and a loading berth 

4 C 990218 ZSK 



located at the western end of the development. 

The surrounding area is within three SBRD areas: A, C and E, and is characterized by two and 

three story residential buildings, some four to seven story apartment buildings and some 

commercial uses on the subject block and east of Narrows Avenue. The commercial uses west of 

the site are located in an R6\C2-3 district, and include a restaurant and two vacant store fronts 

with residential development above as well as a two-story office building and parking lot, north 

of the site. 

The 27-acre Owls Head Park is one block north of the site on 68th Street. To the west is the 58- 

acre Shore Road Park located along the waterfront. The 69th Street Pier, currently under 

reconstruction, will provide for passive recreation, fishing and a future ferry slip. Three bus 

lines have stops on the block: Bl, B9 and the X27 express bus to Manhattan. The BMT R train 

stops four blocks east at Fourth Avenue and Bay Ridge Avenue. 

The proposed development requires modification of the following SBRD residential bulk 

regulations: Floor Area Regulations (Section 114-101); an increase in floor area ratio from 1.65 

to 2.43; Height Regulations (Section114-102); an increase in height from 35 feet to 55.48 feet; 

Open Space Regulations (Section 114-103); a decrease in Open Space Ratio (OSR) from 27.0 to 

19.78; and Lot Area Per Room Requirements (Section 114-104); a decrease in LAPR from 130 

square feet to 65.96 square feet. 
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The development also requires a Commission certification (N 990219 ZCK) to modify the 

regulations of Section 114-06, which limits curb cut widths to 12 feet, to allow for a curb cut 

width of 30 feet. The curb cut would be located at the western end of the development and 

accommodate entry to the underground garage for the required off-street parking and provide for 

a loading berth. 

ENVIRONMENTAL REVIEW 

This application (C 990218 ZSK), in conjunction with the application for the related actions 

(N 990217 ZRK and N 990219 ZCK ) were reviewed pursuant to the New York State 

Environmental Quality Review Act (SEQRA), and the SEQRA regulations set forth in Volume 6 

of the New York Code of Rules and Regulations,.Section 617.00 et seq. and the City 

Environmental Quality Review (CEQR) Rules of Procedure of 1991 and Executive Order No. 91 

of 1977. The designated CEQR number is 97DCP033K. The lead is the City Plarming 

Commission. 

After a study of the potential environmental impact of the proposed action, a Negative 

Declaration was issued on April 19, 1999. 

UNIFORM LAND USE REVIEW 

This application (C 990218 ZSK) was certified as complete by the Department of City Planning 

on April 19, 1999, and was duly referred to Community Board 10 and the Borough President, in 

accordance with Article 3 of the Uniform Land Use Review Procedure (ULURP) rules along 
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with the related non-ULURP text change application (N 990217 ZRK) which was referred for 

information and review. 

Community Board Public Hearing 

Community Board 10 held a public hearing on this application on June 1, 1999, and on June 14, 

1999, by a vote of 36 to 8 with 1 recusal, adopted a resolution recommending approval of the 

application with the following conditions: 

The committee recommends that the Board approve the applicant's request for a 
special permit pursuant to ZR Sec. 114-15. 

The committee recommends that the Board's approval be contingent upon 1)receipt of 
a duly executed restrictive declaration in the form agreed upon and 2) that the structure be 
built in substantial compliance with all current plans and renderings. 

Separate and distinct from the approval of the special permit the committee 
recommends the Board request the City Planning Commission to restrict the use of the 
permit to senior housing pursuant to the provisions of ZR Sec. 114-15. 

The committee recommends that the Board authorize the restrictive declaration to be 
given to a pro bono attorney appointed by the Chair, to be recorded, at the expense of the 
applicant, pursuant to the terms of the restrictive declaration. 

The committee recommends that upon completion of construction of the senior 
assisted living facility that the Board apply for a re-zone of the lot at 40 Bay Ridge 
Avenue to remove all commercial uses. 

The events of the last few years lead the committee to recommend that the Board 
conduct a comprehensive review of the Special Bay Ridge District with the intent of 
strengthening its original purposes and intents. 

Borough President Recommendation 

This application was considered by the Borough President, who issued a recommendation on July 
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22, 1999 disapproving the application with the following conditions. 

1) That the City Planning Commission and/or City Council prescribe the following 
appropriate conditions and safeguards to minimize adverse effects on the character of the 
surrounding area.(Note: several of these conditions are depicted graphically in 
Attachment A) 

That residential use be restricted to elderly housing. 

That for elderly housing, required zoning bulk standards shall not be further 
modified in excess of the following maximum standards pursuant to the Zoning 
Resolution's Quality Housing Program. The following standards have been 
calculated based on the site's weighted average of being governed by wide 
street/corner lot (23.75%) and narrow street (76.28%) limits: 

Floor Area Ratio: 2.39 
Floor Area: 100,660 square feet 
Percent Lot Coverage: 64.75 
Lot coverage: 27,270 square feet 
Lot Area per Dwelling: 265 square feet 
Dwellings: 159 

That for elderly housing, required parking standards shall not be further 
modified in excess of the following minimum standards pursuant to the Zoning 
Resolution's Quality Housing Program. 

Required Parking per Dwelling: 50% 
Required Parking : 80 spaces 

That for elderly housing, pursuant to ZR SBRD 114-31, for any portion of the 
development extending more than 55 feet from the lot line, such portion of the 
development which is beyond 55 feet from the front lot line shall not exceed a 
height of 40 feet. 

That for any portion of a development that exceeds 40 feet, the requirement for 
a front yard may be waived. 

0 That for the rear yard, additional requirements for improvements and permitted 
obstructions in the open space be pursuant to ZR SBRD 114-271, regarding 
landscaping and surfacing; 114-272, regarding trees and plantings; and, 114-262, 
regarding permitted obstructions. 

g) That the portion of the development granted authorization to exceed the 32 
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foot height limit, be limited to the portion of the site that lies west of a line 
prolongated from the westerly right-of-way of Owls Head Court. 

That the exterior elevation be consistent with the materials, design articulation 
and tones as illustrated in the attachment to the letter to the Brooklyn Borough 
President from the applicant's representative dated July 13, 1999 based on further 
modifications to comply with the above referenced conditions a-i. 

That the project include an internal cross subsidy to achieve and maintain a 
minimum of 20 percent of the units as affordable to area residents earning up to 
60 percent of the median income of the surrounding neighborhoods. 

City Planning Commission Public Hearing 

On July 21, 1999 (Calendar No. 4), the City Planning Commission scheduled a public hearing on 

this application (C 990218 ZSK). The hearing was duly held on August 4, 1999 (Calendar No. 

5), in conjunction with the public hearing on the related application (N 990217 ZRK). There 

were ten speakers in favor of the application and 29 speakers in opposition. Written testimony in 

opposition and in favor was also received. 

Speaking in favor of the text amendment and the special permit were the applicant's attorneys, 

architect and project team members who described the project and identified the requested bulk 

modifications. They described how the proposed building would relate to the surrounding 

neighborhood. They stated that the community board voted in favor of the special permit and 

noted that the Borough President's design modifications results in only a two percent difference 

in floor area ratio and decreases the amount of open space proposed by the applicant. They 

further stated that the applicant intends to build an assisted living facility and described the 

residents' services, the common areas and the landscaped rear yard. 
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Other speakers in favor included the Councilmember from the 43"I District, the Chairperson of 

Community Board 10 and a member of Community Board 10. They stated that under the current 

zoning, the site could permit a movie theater and that this project represented a better use than a 

multiplex theater or any other commercial use. 

Speaking in opposition were representatives from the 70th Street Block Association, the Alliance 

for Block Association (in Bay Ridge), the Concerned Citizens of Bay Ridge, a gerontologist, an 

attorney who specializes in issues pertaining to the elderly, a church parish official, and other 

community residents. They stated opposition to the development's height, and streetwall length. 

They objected to such quality of life issues as the building's excessive interior corridor lengths 

and the distances to and lack of sufficient elevators. There was also testimony questioning how 

affordable the project would be to the area's elderly population. 

The Brooklyn Borough President's representative stated that an assisted living facility was an 

appropriate land use but that the excessive bulk would impact on light and air to nearby 

properties and did not blend harmoniously with the surrounding area. 

A representative of the State Senator from the 23rd District, opposed the proposed bulk and raised 

concern about the current zoning that allows for multiplex movie theater at this site. 

Additional speakers in opposition stated that previous amendments to the SBRD either adhered 

to the respective area heights or was more restrictive and that the underlying residential bulk 
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requirements were maintained. Furthermore, they stated that the project did not meet the 

findings of blending harmoniously with the neighborhood character or providing a building of 

superior design which needed to be met if bulk modification were granted. 

There were no other speakers and the hearing was closed. 

CONSIDERATION 

The Commission believes that the grant of this special permit, as revised, is appropriate. 

The Commission notes that the proposed new text to the Zoning Resolution, Section 114-15 

Special Permit for Development on Zoning Lots 40,000 Square Feet or Greater would allow the 

Commission to modify the maximum floor area ratio of the underlying district and permit 

modifications to all other bulk regulations provided that the developments for residential 

development on zoning lots 40,000 square feet or greater in a Commercial District within the 

Midblock Preservation Area (Area A), do not exceed sixty (60) feet in height and satisfy the 

special permit findings. 

This special permit (C 990218 ZSK) would facilitate the development of a five-story, maximum 

height 55.5 feet, residential building with 102,339 square feet of floor area on the southwest 

corner of Bay Ridge and Narrows avenues within the Midblock Preservation Area (Area A) of 

the Special Bay Ridge District, on a 42,118 square foot lot, in an underlying R6/C2-3 district. 

The special permit would modify the required floor area ratio, height, and open space ratio of the 
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SBRD and allow a decrease in the lot area per room. 

During its review, the Commission raised concerns regarding the building's design and streetwall 

length. The Commission believed that the project's 408 foot streetwall is anomalous for low-to- 

moderate height residential buildings developed throughout comparable neighborhoods in the 

City, and urged the applicant to consider a streetwall with recesses and courts to create building 

sections that would break the monotony of the continuous streetwall. 

The applicant has responded to these concerns by redesigning the building and creating deeper 

recesses and an outer court along Bay Ridge Avenue. The redesigned Bay Ridge Avenue facade 

is defined by recesses of various depths, the inclusion of an outer court, 26.8 feet wide by 19.10 

feet deep, above the first floor within the center of the building and a reduction in the length of 

the center section from 207.2 feet to 127.3 feet flanked by 9.2 foot recesses that were originally 

1.8 feet deep. The facade of the building is further articulated through variations in materials 

used for the building's base and cornices, and the distinct bay window treatment with arched 

cornices at various sections of the Bay Ridge Avenue frontage. The front yard landscape design 

has been enhanced with seating which provides for more interaction with the street life and the 

surrounding area. The proposed redesigned building is similar in height to the apartment 

buildings in the area including the one directly across Narrows Avenue. 

While this portion of Bay Ridge Avenue, is considered a midblock in the SBRD, it is not a 

typical midblock. The block has commercial development, a parking lot across from the site, 
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and three bus lines running on the Avenue. In addition, the, Commission notes that the project's 

Bay Ridge Avenue streetwall has been enhanced by the reduction in the length of the center 

portion, deeper recesses flanking the center portion, the inclusion of an outer court starting at the 

second floor above the main entry, varied window treatment at the fifth floor level including the 

bay windows with arched cornices at various sections of the Bay Ridge Avenue frontage and the 

inclusion of front yard seating. The Commission believes that the building's design and 

landscape elements, as revised, create a better building that is compatible with the surrounding 

area. 

The Commission believes that the modification of lot area requirements will not significantly 

increase density, nor impact the surrounding area. The proposed front and rear yards will exceed 

the minimum requirements in the SBRD and creates no adverse impact on light and air to the 

surrounding properties. The required rear yard is 34.4 to 49.4 feet deep resulting in minimum of 

56 feet between the development and the abutting two-story residential buildings. The front yard 

along Bay Ridge Avenue, a 60 foot wide street, is 5 to 20 feet deep, providing a minimum of 65 

feet between the development and the properties to the north. The Commission further notes that 

a 10.4 foot front yard is provided on Narrows Avenue, a 80 foot wide street, providing a 

minimum of 90 foot distance between properties to the east. In contrast to the proposed project, 

under current regulations a commercial development could be built that would be 30 feet in 

height but with a shallower front and rear yards that would have a greater impact upon the 

adjacent properties. The design of the proposed building provides deeper yards thereby creating 

greater buffers between the development and the surrounding properties. The site would allow 
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certain intense commercial uses which could generate significant traffic noise and pedestrian 

congestion. 

The design features, including deeper recesses, an articulated facade, and an outer court along 

Bay Ridge Avenue, together with a larger than required front and rear yard, create a building that 

the Commission believes is superior to what could potentially be built on the site under the 

current SBRD regulations. 

The applicant has also requested certification for a 30 wide foot curb cut pursuant to 

Section 114-06 in connection with this special permit. The curb cut is located at the western end 

of the site and would be used for access to the underground garage and a loading berth with all 

deliveries to the building to be made off-street. 

The Commission notes that the curb cut is proposed to be located in a bus stop and raises safety 

concerns that will need to be addressed by the applicant working in conjunction with the MTA. 

The curb cut is over 150 feet from the development's main entrance and the permitted loading 

berth will provide for off-street loading. The Commission believes that in order to minimize 

pedestrian and traffic congestion, the bus stop must be relocated away from the curb cut. This 

must occur prior to the applicant applying to the Department of Buildings for a building permit. 

The Commission notes the Borough President's recommendations that the bulk modifications be 

changed, that development be a combination of 32, 40 and 60 feet in height and that the parking 
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requirements be reduced to 50 percent of the dwelling units are not appropriate. The 

recommendation that the project include an internal cross subsidy is beyond the scope of the 

actions requested and addresses the financing arrangements of the project, not the land use 

issues. 

The Commission notes that the Community Board gave thorough and thoughtful consideration of 

this project as reflected in the June 7, 1999 report of the Board's zoning and land use committee. 

The Commission believes however, that it was inappropriate for the Community Board to make 

its recommendations contingent upon receipt of an executed restrictive declaration which 

purports to prohibit further uses of the property and to give the Board a power to enforce its 

terms. The Board was, of course, authorized to recommend to the Commission that conditions 

be imposed upon a Special Permit or other approval. However, the Community Board is 

without authority to condition performance of its advisory functions under the Charter upon the 

execution of agreements or covenants by an applicant. These matters are for the City Planning 

Commission and the City Council, not a Community Board, to decide. Likewise, it is well- 

established that a Community Board lacks capacity to sue and therefore cannot enforce the terms 

of a restrictive declaration. The Commission urges the Community Board to abide by the letter 

and spirit of the City Charter in the performance of its role in the land use review process. That 

role, while important, is advisory nonetheless. 

In response to the Community Board and Borough President's request that the use of the 

development be limited to senior or elderly housing, whether by means of a restrictive 
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declaration or otherwise, the Commission notes that the special permit is a bulk permit, not a use 

permit and that it is intended to allow for any type of residential development. Restricting the 

use of the property to a particular residential type or population bears no clear relationship to the 

underlying purpose of the special permit, which considers only whether a modification of bulk 

for residential development is appropriate. 

FINDINGS 

The City Planning Commission hereby makes the following findings pursuant to Section 114-15 

of the Zoning Resolution: 

The proposed development blends harmoniously with the existing character of the 
neighborhood; 

The modification of lot area requirements will not result in a density of population in the 
development that will adversely affect the surrounding area; 

The proposed development will not adversely impact light and air to surrounding 
properties; 

Such bulk modifications are necessary to construct a development of superior design, 
layout and siting than might otherwise be developed; and 

any curb cuts are located so as to minimize pedestrian and vehicular conflicts and 
congestion. 

RESOLUTION 

RESOLVED, that the City Planning Commission finds that the action described herein will have 
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no significant impact on the environment; and be it further 

RESOLVED, by the City Planning Commission, pursuant to Sections 197-c and 200 of the New 

York City Charter, that based on the environmental determination, and the consideration and 

findings described in this report, an application submitted by Narrows Development LLC 

pursuant to Sections 197-c and 201 of the New York City Charter for the grant of a special 

permit pursuant to Section 114-15 of the Zoning Resolution to permit modification of the 

following bulk regulations: 

Section 114-101 (Floor Area Regulations): to allow the maximum floor area ratio of 

1.65 for a residential use to be exceeded up to the maximum FAR 2.43 of the underlying 

R6 District; 

Section 114-102: (Height Regulations) to allow the maximum height of 32 feet or 3 

stories, whichever is less to be increased up to a height of 55.48 feet; 

Section 114-103: (Open Space Regulations) to allow the minimum open space ratio of 

27.0 to be decreased to 19.78; and 

Section 114-104: (Lot Area Per Room Regulations) to allow the required lot area per 

room of 130 square feet to be decreased to 65.96 square feet; 
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for a residential development not greater than 60 feet in height on a zoning lot greater than 

40,000 square feet located at the southwest corner of Bay Ridge Avenue and Narrows Avenue 

(Block 5868, Lots 12,21, 27 and 29), in the Midblock Preservation Area (Area A) within the 

Special Bay Ridge District, in a C2-3 District mapped within an R6.District, Borough of 

Brooklyn, Community District 10 is approved subject to the following conditions: 

This permit is conditioned upon the applicant obtaining approval from the MTA to have 

the bus stop relocated an appropriate distance from the curb cut. The applicant shall 

provide the Commission with documentation by the MTA of such relocation prior to 

applying to the Department of Buildings for a building permit. 

The property that is the subject of this application (C 990218 ZSK) shall be developed in 

size and arrangement substantially in accordance with the dimensions, specifications and 

zoning computations indicated on the following plans, prepared by Felix Tambasco, filed 

with this application and incorporated in this resolution: 

Drawing No. Title Last Date Revised 

A1.1 Site Plan September 11, 1999 

A1.2 Elevation Plan September 11, 1999 

The building facade including recesses, the outer court, window treatment, materials, 

front and rear yards and landscaping and furniture shall be developed, constructed and 

planted substantially in accordance with Drawings No. A1.1 and A1.2. 
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The number of parking spaces shall be limited to 70 percent of the dwelling units. 

The development shall conform to all applicable provisions of the Zoning Resolution, 

except for the modifications specifically granted in this resolution and shown on the plans 

listed above which have been filed with this application. All zoning computations are 

subject to verification and approval by the New York City Department of Buildings. 

The development shall conform to all applicable laws and regulations relating to its 

construction, operation and maintenance. 

All leases, or other agreements for use or occupancy of space at the subject property shall 

give actual notice of this special permit to the lessee, or occupant. 

Upon the failure of any party having any right, title or interest in the property that is the 

subject of this application, or the failure of any heir, successor, assign, or legal 

representative of such party, to observe any of the covenants, restrictions, agreements, 

terms or conditions of this resolution whose provisions shall constitute conditions of the 

special permit hereby granted, the City Planning Commission may, upon due notice, 

without the consent of any other party, revoke any portion of or all of said special permit. 

Such power of revocation shall be in addition to and not limited to any other powers of 

the City Planning Commission, or of any other agency of government, or any private 

person or entity. Any such failure as stated above, or any alteration in the development 
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that is the subject of this application that departs from any of the conditions listed above, 

is grounds for the City Planning Commission or the City Council, as applicable, to 

disapprove any application for modification, cancellation or amendment of the special 

permit hereby granted. 

9. Neither the City of New York nor its employees or agents shall have any liability for 

money damages by reason of the city's or such employee's or agent's failure to act in 

accordance with the provisions of this special permit. 

The above resolution (C 990218 ZSK), duly adopted by the City Planning Commission on 

September 13, 1999 (Calendar No. 1), is filed with the Office of the Speaker, City Council, and 

the Borough President together with a copy of the plans of the development, in accordance with 

the requirements of Section 197-d of the New York City Charter. 

JOSEPH B. ROSE, Chairman 
VICTOR G. ALICEA, Vice Chairman 
ALBERT ABNEY, ANGELA M. BATTAGLIA, KATHY HIRATA CHIN, ESQ., 
ALEXANDER GARVIN, ANTHONY L GIACOBBE, ESQ., 
JACOB B. WARD, ESQ., Commissioners 

IRWIN G. CANTOR, P.E., WILLIAM J. GRINKER, Commissioners, Abstaining 

AMANDA M. BURDEN, BRENDA LEVIN, 
EDWARD T. ROGOWSKY, Commissioners, Voting No 
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FAX II (212) 720-3356 

2. Send a copy ot the completed form with 
any attachments co the applicant', 
representative as Indicated on' the 
Notice of Cerc f Ca C ON One Copy CO the 
Borough President, and one copy co the 
Borough Board, when applicable. 

members of the board, but in no event fever than scvc 

members.) 
June 14, 1999 

1 recusal 

Chairperson 
TITLE 

BOROUGH Brooklyn BOROUGH BOARD 



XIV. Recommendations 

The following are the recommendations of the Zoning and Land Use Committee to the Board: 

1) The committee recommends that the Board approve the applicant's request for a special permit 
pursuant to ZR Sec. 114-15. 

Committee Vote: 8 Yes, 1 No 
June 14, 1999 Board Vote 36 For 8 Opposed *0 Abstention 1 recusal 

The committee recommends that the Board's apprOval be contingent upon 1)reecipt of a duly 
executed restrictive declaration in the form agreed upon and 2) that the structure be built in 
substantial compliance with all current plans and renderings. 

Committee Vote: 8 Yes, 0 No, I Abstention 
June 14, 1999 Board Vote 

36 For. 7 Opposed 1 Abstention 1 recusal 

Separate and distinct from the approval of the special permit the committee recommends the 
Board request the City Planning Commission to restrict the use of the permit to senior housing 
pursuant to the provisions of ZR Sec. 114-15. 

C0111111iliCC Vole: 8 Yes, 0 No, I Abstention 
June 14th Board Vote 36 For 7 Opposed 1 Abstention 1 recusal 

The committee recommends that the Board authorize the restrictive declaration to be given to 
a pro bona attorney appointed by the Chair, to be recorded, at the expense of the applicant, 
pursuant to the terms of the restrictive declaration. 

Committee Vote:- 8 Yes, 0 No, 1 Abstention 
June 14, 1999 Board Vote 38 For 5 Opposed 1 Abstention. 1 recusa1 

The committee recommends that upon completion of construction of the senior assisted living 
facility that the Board apply for a re-zone of the lot at 40 Bay Ridge Avenue to remove all 
sommercial uses. 

Committee Vole: 8 Yes, 0 No, 1 Abstention 
June 14, 1999 Board Vote 42 For 1 Opposed 1 Abstention 1 recusal 

The events of the last few years lead the committee to recommend that the Board conduct a 
comprehensive review of the Special Bay Ridge District with the intent of strengthening its 
original purposes and intents. 
Board vote 43 For 0 Opposed 1 abstention 1 recusa1 Committee Vote: 9 Yes, 0 No 
SUP 0 v.( ,A I .1 V I %.11.1.4v.4.. 

Dated: June 7, 1999 

Respectfully submitted on behalf of the 
Zoning and Land Use Committee, 
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Forward 
, 

This report was compiled during meetings of the Zoning and Land Use Committee which took 
place at the District Office of Community Board 10 on the evenings of Thursday, May 20, 
Wednesday May 26, Thursday, June 3 and Monday, June 7, 1999. It covers the events and 
developments which have occurred in relation to the property of 40 Bay Ridge Avenue since 
April, 1996. It has been prepared by the present members of the Committee, but is a result also of 
the efforts and work contributed by previous members during the past three years. 

The meetings lasted as follows: 

May 20 from 7:40PM to 9:50PM 
May 26 from 7:40PM to 10:30PM 
June 3 from 8:20PM to 11:45 PM 
June 7 from 7:03PM to 7:45PM 

The report is based on an extensive record, including the testimony of 24 witnesses over three 
nights of fact finding hearings at Holy Cross Church auditorium during May of 1999. (The word 
"testimony" is used loosely because the statements given by the witnesses were not sworn.) The 
written statements of each of these witnesses are on file at the District Office together with tapes 
of the testimony. The reader is cautioned, however, that the written statements only contain the 
witnesses' affirmative statements and do not reflect the questions asked by the panel. Those 
questions frequently elicited useful information for judging the reliability of a witness' information. 

The report also refers to 70 exhibits. These exhibits run the gamut from legal documents, 
opinions and surveys to newspaper articles, letters and tape recording transcripts. Unfortunately, 
it would be impossible to produce these for inclusion with each copy of the report but they are 
available for review at the district office. 
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Summary of Finding of Facts and Recommendations 

N.B.The following is a statement of the, findings of fact made by the committee throughout the 
following report. In the report, findings are reported in bold, framed by a box. To review the 
committee's rationale for each of these findings, refer to the page of the report indicated at the end 
of the finding and review the section of the report that precedes the finding. 

The recommendations of the committee are basd on these findings. The recommendations arc 
reported at the end of the findings and again at the end of the report. 

FINDINGS OF FACT 

Concerning Possible Uses i)f the Lot 

The committee finds that a multiplex theater of substantial size can legally be built on the 
lot. (P. 9) 

The committee finds that other commercial uses as listed on page 8 may be constructed 
on the site as a matter of right under the SBRD. (P. 10) 

Concerning Neighborhood Character 

The committee finds that the proposed building is not out of character with either the 
surrounding community or the neighborhood either in bulk or in use. (P.12) 

4.The committee finds that a theater, and many other commercial uses buildable under the 
current zoning, would not be in character with the surrounding community or the 
neighborhood with respect to either bulk or use.(P.12) 

Concerning the Intent of the Authors of the SBRD and the Effects of Zoning Changes 

The committee finds that the drafters did not intend to exclude a development of the 
type being proposed by the 69' Street lot developers where it would upgrade the 
surrounding community in the face of onerous as-of-right uses. (P.13) 

The committee finds that the drafters were willing to make bulk changes, including 
additional height changes for good cause shown. (P.14) 

The committee finds that no zoning change will, in and of itself, cause a collapse in the 
SBRD. (P.14) 



The committee finds that the proponents of the proposed amendment to the SBRD have 
shown good cause for its adoption. (P.14) 

Concerning Spot Zoning 

The committee finds that because the proposed change will increase surrounding 
property values relative to a commercial use development and is more consistent with the 
intent of the comprehensive plan for Bay Ridge than is the current zoning, the proposed 
change would not be a spot zone. (1'.17) 

Concerning Precedent Set by Zoning Amendments 

The committee finds that the requested amendment would set no legal precedent for the 
future. (P.18) 

The committee finds that amendments to the SBRD do not set practical precedents that 
may destroy our special zoning. (P.19) 

Concerning the Number of Lots to Which the Zoning Change Will Apply 

The committee finds that currently there is no lot in existence, other than the 69' street 
lot, that would be eligible for a special permit created by the newly proposed section. (P.24) 

The committee finds that there is no reasonable chance that other lots in Bay Ridge 
could be assembled to meet the criteria for a special permit under the newly proposed 
section. (P.24) 

Concerning the Criteria Set Up For the Requested Special Permit 

Objective Criteria 

The committee finds that the application meets all objective criteria for a special 
permit. (P.25) 

Subjective Criteria 

The committee finds that the project blends harmoniously with the character of the 
neighborhood. (P.26) 

The committee finds that the project will not increase the local density with adverse 
affects to the vicinity. (P.27) 

vi 



The committee finds that the proposed project will not adversely impact light and air to 
surrounding propertics. (P.28) 

The committee finds that the requested bulk modifications are necessary to construct a 
development of superior design, layout and siting than might otherwise be developed. 
(P.29) 

The committee finds that the curb cut is situated so as to minimize pedestrian and 
vehicular conflicts and congestion. (P.29) 

The committee finds that the application meets all the subjective criteria for the special 
permit. (P.29) 

Concerning Restrictions to Be Requested by The Board 

The committee finds that the board should request the CPC to include a restriction of 
any special permit, issued under ZR 114-15 for the 69' Street lot, to senior housing. (P.30) 

Concerning the Meaning of a Restrictive Declaration 

The committee finds based on the evidence of two zoning experts that the proposed 
restrictive declaration is binding upon the developer. (P.32) 

The committee finds that the restrictive declaration will bind the developer and all 
future owners of the land. (P.32) 

The committee finds that the restrictive declaration may be recorded upon the issuance 
of building permits for senior housing to the developers by the department of buildings. 

(P).33) 

The committee finds that the restrictive declaration is binding on the developers and all 
future owners and enforceable by landowners and tenants within one thousand feet of the 
subject lot. (P.34) 

The committee finds that the proposed restrictive declaration gives sufficient 
protections to the community to assure that no commercial projects are again built on the 
lot and to assure that the project to be built by the developers will be senior housing. (P.35) 

The committee finds that the restrictive declaration may only be amended, modified or 
canceled by a majority vote of CB10. (P.35) 

The committee makes no finding with respect to the enforceability of the restrictive 
declaration by city agencies, elected officials or Community Board 10. (P.35) 
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Concerning Future Re-Zoning of the 69th Street Lot 
, 

29:The committee finds that the board should seek to re-zone the 69th Street lot to remove 
all commercial uses after the senior housing is built. (P.35) 

Concerning Some Environmental Factors 

The committee finds that the proposed senior assisted living will not pose a traffic 
problem for the vicinity and further finds that the senior assisted living facility will help to 
reduce parking congestion in the community. (P.36) 

The committee finds that the building will have no impact on water quality or efficient 
operation of sewers in the community. (P.36) 

Concerning Use of the Development as Senior Assisted Living 

The Need for Senior Assisted Living in CB10 

The committee finds that there is a need for senior assisted living facilities in 

Community Board 10. (P.38) 

Likelihood of Success of the Facility 

The committee finds that Atria is a qualified and experienced operator of senior 
assisted living facilities. (P.39) 

The committee finds that the senior assisted living facility will likely be a success.(P.40) 
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RECOMMENDATIONS 

The committee recommends that the Board approve the applicant's request for a special permit 
pursuant to ZR Sec. 114-15. 

Committee Vote: 8 Yes I No 

The committee recommends that the Board's..approval be contingent upon 1)receipt of a duly 
executed restrictive declaration in the form agreed upon and 2) that the structure be built in 
substantial compliance with all current plans and renderings. 

Committee Vote:. 8 Yes, 0 No, I Abstention 

Separate and distinct from the approval of the special permit the committee recommends the 
Board request the City Planning Commission to restrict the use of the permit to senior housing 
pursuant to the provisions of ZR Sec. 114-15. 

Committee Vote: 8 Yes, 0 No, 1 Abstention 

The committee recommends that the Board authorize the restrictive declaration to be given to 
a pro bono attorney appointed by the Chair, to be recorded, at the expense of the applicant, 
pursuant to the terms of the restrictive declaration. 

Committee Vote: 8 Yes, 0 No, 1 Abstention 

The committee recommends that upon completion of construction of the senior assisted living 
facility that the Board apply for a re-zone of the lot at 40 Bay Ridge Avenue to remove all 
commercial uses. 

Committee Vote: 8 Yes, 0 No, 1 Abstention 

The events of the last few years lead the committee to recommend that the Board conduct a 
comprehensive review of the Special Bay Ridge District with the intent of strengthening its 
original purposes and intents. 

Committee Vote: 9 Yes, 0 No 
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I. Introduction 

A. Background 

The application before the Board stems from extensive community opposition to construction of 
an as-of-right multiplex theater on the site in April, 1996. At that time the developers negotiated 
a mutual accommodation with a community Task Force, appointed by then Council member 
Sal Albanese. In essence, the developers agreed to forego the theater in exchange for Task 
Force support for a zoning change necessary to erect what they believed to be a larger but 
more suitable, building.. This application, (11C990218ZSK, Exhibit 1) is for that zoning 
change. 

This matter is a Universal Land Use Review Procedure (ULURP) application seeking a special 
permit under a proposed zoning text change in the Special Bay Ridge District (SBRD) (see 
Exhibit 2) for the development of the property at 40 Bay Ridge Avenue. 

This property, which due to consolidations is one zoning lot of four (4) tax lots, covers 42,113 
square feet. From the south west corner of Bay Ridge and Narrows Avenues the lot extends 
416.9 feet west and downhill along Bay Ridge Avenue to 10 Bay Ridge Avenue, and 100.4 
feet south along Narrows Avenue. The off street or backyard property line abuts the 

backyards of properties of 70th Street. The lot is vacant, most of which is below street level, 
having been excavated. It is enclosed by a cyclone fence along Bay Ridge and Narrows 
Avenues. 

The 40 Bay Ridge Avenue lot lies within the SBRD, in Area A, a Midblock Preservation 
Area, which has specific regulations for all development within the area, listed in Sec. 114-09 

to 114-14 inclusive, in the SBRD authorization. 

the regulations for these areas include those relating to bulk (floor area, height, open space 
and rom size), yards (front, back and side), through lots, balconies, and parking. Otherwise, 
the regulations for the underlying district remain in effect. 

The commercial C 2-3 zone, mapped within the underlying residential R-6 zone has 

permissible uses of Groups 1 thni 9, and use 14. Groups 1-4 cover residential and community 
facility uses. The remaining groups are commercial uses. 

The buildings in the adjacent and nearby areas are a mixture of small buildings with 
commercial use, small buildings with commercial and residential use, one and two family 
residences, and five and six story apartment buildings. A 6 story apartment building is under 
construction at the north east corner of Bay Ridge..Avenue and Shore Road. 

A brief summary of events preceding this application for a special permit is: 

1. In April 1996 construction of a multiplex theater began at the site. 
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2. Strong opposition was voiced by members of the community. 

3.. 'Councilman Albanese established a Task Force to explore ways to prevent the construction 
of a theater. 

4. Construction was halted as a result of the filing of objections concerning open space by the 
Task Force to the Buildings Department. 

5. The developers agreed not to build a theater if the community would enter into negotiations 
aimed at developing an acceptable alternative. 

6. By October 1996, the parties entered into an agreement in which: 

the developers agreed not to pursue the construction of a theater or several 
other commercial uses. 

the Task Force agreed to support a zoning change to permit construction of a 
building larger than one currently permissible i.e. 60 ft high of 140,000 sq. ft as compared to 

32 ft high of 90,000 sq. ft in area. 

7. The Task Force voted 15 to 6 to accept the agreement which was endorsed by Councilman 
Albanese, State Senator DiCarlo and Assemblywoman Dugan. 

8. In December 1996, the developers put forward a plan for residential or senior housing or a 
combination of both to which the Task Force was receptive. 

9. At a public meeting in February 1997, plans presented by the developers showed a 

structure 60 ft. high of 180,000 sq. ft for either senior assisted living, residential use or both. 
A 'vote by the public attending supported the concept by an estimated vote of 400 to 3. 

10. Later that month, CB 10 voted in favor of supporting that concept. 

11. The letter sent by Denise Virga, DM expressing the Board's support to Mr. Joseph Rose 
was upheld by the Board in December 1997 after a challenge to its accuracy regarding the 
Board's intent. 

12. In November 1998, CB 10 received copies of an uncertified application, building plans, 
and supporting statements for a special permit. Copies of these materials, except the building 
plans were mailed to the members of CB 10. 

13. The certified copy of the application plus relevant materials were received by CB 10 on 
April 22, 1999. 

14. The members of CB 10 received a report of the Fact Finding sessions of May 4, 5 and 6, 
1999 which included the proposed zoning text change, conditions for the issuance of a special 
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permit, excerpts from the certified application and a brief description of the zoning provisions 
establishing the SBRD and noting that a record of the Fact Finding sessions is available for 
inspection and review at the District Office. 

B. Community Reaction 

Since the Feb. 1997 presentation by the developers the community has been polarized. The 
arguments for and against, while passionate, are quite simple. Those who favor the change claim 
that the senior assisted living facility, albeit large than current zoning permits, is a more palatable 
use of the property than thc multi-plcx theater. The proponents point out that, if the zoning is not 
changed, the developers retain the right to build not only a theater, but also a number of other 
projects incompatible with the surrounding residential community. The proponents see no point 
in retaining a zone that gave rise to the problem in the first place, and urge that it be replaced to 
strengthen the SBRD by removing this weakness. 

The opponents, spearheaded by the UA Task Force minority, reconstituted as the Concerned 
Residents of Bay Ridge, (CRBR), essentially claim that the requested zoning change will form a 

precedent that will cause the Special Bay Ridge District to collapse. Though they concede that 
such a change is not legally binding they believe that any change will open the door to other 
developers to say - "you did it for them, now do it for me". 
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II. Site Description 

A'..The Lot 

A descriptive drawing of the lot (not to scale) is set forth on page five of this report. 

B. The Surrounding Community 

Other than a few "mom and pop" stores and the commercial Met Life office building, within the 
"surrounding community "there is no heavy commercial use today. There are some three family 
homes on Owl's Head Court, one and two family homes on 70" Street, more on Narrows Ave., 
but none on 69' Street itself below Narrows except for one home on the northwest corner of 69" 
and Narrows. That home actually fronts on Narrows with its southern side exposed to Bay Ridge 
Ave. According to the developer's surveys (Portion of survey - Exhibit 3), within four hundred 
feet of the building there are four typical Bay Ridge apartment buildings of five stories or greater. 
Another six story apartment house with a commercial ground floor is being constructed within 75 

feet of the proposed building on the NE corner of Shore Road and Bay Ridge Parkway. Each of 
these has a greater floor area ratio, and a smaller open space ratio than the proposed building. 
One such building is larger than the proposed building with a greater floor area. (109,000 sf. vs. 
102,000 sf) Directly across from the lot on Narrows is a six story red brick apartment house. On 
the SE corner of Shore and 69" is a five story beige brick apartment. 
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A: The Proposed Building Bulk 

The developer seeks a special permit to build a red and beige brick building with seven set backs 
on Bay Ridge Ave. with the following approximate bulk parameters: 

* indicates a dimension that does not comply with current zoning thus requiring a special permit. 
(See Developers Project Description, Exhibit 4 , for verification and further description) 

Building plans can be seen as Exhibit 5. 

Exterior computer views of the finished building are seen in exhibits 6 and 7. 

An interior view of the building looking out from the first floor to the rear yard is seen in exhibit 
8. 

B. The Proposed Building Use 

This facility proposed will be senior assisted living operated by Atria Senior Quarters, Inc. As 
currently planned it will have 192 units and it is expected to accommodate about 220 seniors if 30 

of the rooms arc shared by two. There is also a wing on the second floor for early Alzheimer's 
patients who have not progressed to the point where nursing care is necessary. 

kents for a one bedroom apartment start at $3400 per month. A shared facility would cost each 

roommate about $2000. "Rent" is somewhat of a misnomer. Although each resident will have 
his or her own apartment, complete with kitchenette, the rent includes three meals per day served 
in a dining room. The rent also includes a cleaning service once per week, linen and laundry 

service, transportation, utilities (not cable or phone) and other amenities. 

In addition to the apartment the facility includes lounges for socialization on each floor and an 

entire floor of common space on the cellar level. The facility includes such amenities as a library, 

billiards room, activity room , beauty parlor and more. A spacious outdoor area is accessible 
from the cellar level and will include gardens, benches and a gazebo. A bus takes seniors 

shopping in the local neighborhood. A full staff is on duty during the day and some staff are 
present twenty four hours per day, seven days a week. 

If greater levels of care are necessary, incremental charges are charged so that each person pays 
for what he or she needs. For example, if someone must monitor the administration of medicine, 
that service is provided at an extra care charge. (Testimony of Kaplan & Brecht and Exhibit 4) 

III. Project Description 

6 

Height: 55.48feet* Front Yard: 104" to 18' 

Floor Area: 102,339 sf* Rear Yard: 35' to 40' 
Floor Area Ratio : 2.43* Combined Yards: 48'4" to 53'4" 
Open Space Ratio: 19.78* Length on Bay Ridge Avenue: 408' 
Lot Area Per Room: 65.96 st" Width on Narrows: 95' 

Parking: 142 cars underground 
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. IV. Current Zoning Parameters 

The lot in question is one of the most unusual zoning lots in the district. The lot lies in Area A of 
the SBRD. Area A consists of the typiCal one and two family mid block sections found 
throughout Bay Ridge. The underlying zoning is an R6 residential zone with a C2-3 commercial 
overlay. 

The SBRD provides that the regulations of the underlying zone will apply except to the extent 
changed by the SBRD. (see ZR § 114-02.) For example R6 zoning allows unlimited height, but 
Area A restricts the height to 32' (ZR § 114-102) so the Area A height restriction would apply. 

The C2-3 "overlay" means that this is a commercial zone mapped inside a residential area. This is 

common throughout the city to allow service establishments like deli's and dry cleaners to provide 
needed commercial services within residential communities. 

Though it is more common to designate commercial overlays as C1-1, as one witness, Mr. 
Robert Adamslci, explained the C2-3 was continued in the vicinity of the current lot, among other 
reasons, to allow for bait and tackle shops to serve the recreational needs of the shore. Mr. 
Adamski, one of the original board members who worked on the S13RD, explained that it was 
never anticipated that a multi-plex theater or other heavy commercial uses could result in that 
area. He also explained that, while the board generally understood most of the zoning, the area 
where this lot is located somewhat escaped the Board's attention. 

At present, the primary current zoning parameters on the lot are as follows: 

Bulk Regulations 

licight: 32' (ZR § 114-102) 1 

Floor Area Ratio: 1.65 (ZR § 114-101) 
Open Space Ratio: 27 (ZR § 114-103) 
Lot Area Per Room: 130 (ZR § 114-104) 
Front Yard: at least 5' (ZR § 114-114-111) 
Rear Yard: at least 30' (ZR § 114-112) 
Front Yard plus Rear Yard: at least 45' (ZR § 114-112) 
Side Yards: not required (ZR § 114-113) 

Use Regulations 
Uses are not given for Area A of the SBRD and are thus governed by the underlying R6 district. 
R6 uses are stated in use groups 1 though 9 and 14. of the Zoning Resolution. (ZR §§ 32-10 
through 32-18, Exhibit 9) Use groups 1 through 4 are residential uses. The remainder are 
commercial. Without reference to use group, the following commercial uses are permitted: 



Antiques 
Art galleries 
Auto rentals 
Auto driving schools 
Auto scat covcrs 
Auto glass and mirror shops 
Auto supplies 
Auto showroonis 
Bakeries 
Banks, including drive in 
Barber shops 
Beauty parlors 
Bicycle stores 
Billiard Parlors 
Blueprint shops 
Book stores 
Bowling Allys 
Business schools 
Candy stores 
Carpet stores 
Catering halls 
Cigar stores 
Clothing or costume rental 
Clothing sales and rental 
Clubs (non-commercial) 
Contractors 
Court houses 
Delis 
Dining with entertainment 
Drug stores 
Dry goods 
16try cleaning* 
Eating-or drinking with 
dancing* 
Electrolysis 
Electronics* 
Exterminators 
Fire or police 
Fishing tackle 
Florist shops 
Food stores 
Frozen food lockers 
Funeral homes 
Furniture 
Furriers 
Garden supplies 
Gift shops 
Gun repairs 
Gyms . 

Hardware stores 
Historical exhibits* 

Uses Permitted in C2-3 Zone 
(Asterisk indicates certain limitations to use) 

Indoor golf 
Interior decorating 
Jewelry 
Laundry 
Leather goods 
Liquor 
Loan offices 
Locksmiths 
Lumber stores* 
Medical laboratories 
Medical supplies 
Meeting halls 
Millinery 
Model car centers 
Monument sales 
Moving or storage 
Music stores 
Musical instrument repair 
Newsstands 
Offices (professional or 
business) 
Opticians 
Outdoor eating 
Paint stores 
Pawn shops 
Pet stores 
Photo equipment 
Picture framing 
Plumbing & heating showrooms 
Post offices 
Printing 
Prisons 
Public auction rooms 
Public garages and lots* 
Record shops 
Record stores 
Refreshment stands 
Sailmaking 
Sewing machines 
Skating rinks 
Shoe or hat repair 
Shoe stores 
Sign painting 
Sporting goods 
Stadiums up to 2500.scats 
Stamp collection 
Stationery 
Studios 
Supermarkets 
Tailor 
Taxidermists 

8 

Telegraph offices 
Telephone exchanges 
Terminal facilities for utilities 
Theaters 
Tire sales 
Toy stores 
Trade expositions 
Trade schools* 
Transient accommodation 
Travel bureaus 
TV and electronic repairs 
Typewriter repairs 
Typewriters 
Umbrella repairs 
Upholstering 
Utility substations* 
Variety stores* 
Venetian blinds 
Veterinarians 
Wallpaper 
Watches and clocks 
Water or sewage pumping 
Wedding chapels 
Wholesale hair products 
Wholesale establishments* 
Wholesale photo equipment 
Window cleaning contractors 



C. Theater Parameters 
, 

In the course of the controversy some have conic to the belief that a substantial theater cannot be 
built on this lot. The committee believes this belief is mistaken. The SBRD does not define uses 
for Area A so the uses are controlled by the underlying commercial zone. Theater use is 

specifically permitted as-of-right in that zone. (See preceding section) 

The opponents claim that the original theater did not provide the required 27% open space and 
would have to be scaled down. One witness, speaking for the CRBR, testified that the theater 
would have to be cut back by 27% pursuant to a finding by the borough Department of Buildings. 
The witness testified that a recent proliferation of theaters in Brooklyn make it less likely that a 
theater would be built. The 27% figure was repeated by other witnesses and is apparently 
derived from the SBRD requirement for 27% open space in Area A. 

However, the cut back figure calculated by that witness seems to be erroneous The original 
theater already provided about 9 to 10% open space, so the maximum cut back figure - even 
according to the literature of the CRBR (CRBR Q&A, Question 7 - Exhibit 10) - would only be 
18%. Based on an original theater of 2200 scats the maximum cut back would allow 1800 seats - 
still a very substantial theater. 

All of this, of course assumes that the theater must be reduced in size at all, a point disputed by 
the developers. They claim that the open space concept does not apply to commercial ventures, 
and even if it does, they state they can design around the requirement to build a theater of the 
original size. (Sec Exhibit 11, Letter from Harrison to Trivisonno 4/29/96; Exhibit 12 Letter from 
Hollis 5/13/96; Exhibit 13, Letter Minkin to Visconti, 5/30/96; Exhibit 14, Letter from Tambasco 
to Harrison, 6/5/96; Exhibit 15, Letter from Minlcin to Harrison 10/10/96) 

Perhaps the matter is best summed up by one witness, Mr. Ralph Perfetto, who now opposes the 
proposed senior housing. Mr. Perfetto stated in November 1996, "whether it's eight theaters 0 ' 

teating 2,100 people or six theaters seating 1,500 people, it's still a detriment to the community." 
(Exhibit 16 -Newspaper report.) The committee agrees. 

The committee finds that a multiplex theater of substantial size can legally be built on the 
lot. 

Many other commercial uses can also be built on the property. The complete list is given above, 
but assembly uses like a catering hall, bowling alley, billiards hall, supermarket, large hardware 
store, disco, Lundy's style restaurant are a few that come inimediately to mind. Though the - 

controversy has centered on the viability of a theater, that is, to a large extent, irrelevant. The real 
question is what can be built, not what will be built. What will be built may not be discovered 
until it is too late to do anything about it. It is impogible to predict the future. Accordingly, in the 
interests of the community, this committee believes'it must anticipate the most onerous uses and 
be guided accordingly. 
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The committee finds that other commercial uses as listed on page 8 may be constructed on 
We site as a matter of 'right under the SBRD. 

... 
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V. Neighborhood Parameters 

While a number of purposes have been given for enacting the SBRD the two most relevant 
purposes as stated in ZR § 114-00 are 1) to preserve the scale and character of the residential and 
commercial community and 2) to encourage design of new development which is in character 
with the neighborhood and surrounding community. 

The drafters were careful to use two terms - neighborhood and surrounding community. Though 
the terms arc not defined, the record of the CPC for a similar project, the Pope John Paul Houses 
(PIPH) in 1981, seems to have defined the surrounding community to mean the immediate vicinity 
- the surrounding block. (CPC planning decision Exhibit 20) The neighborhood is a broad term 
referring to Bay Ridge. 

It is also important to distinguish the terms "non-complying" and "out of character." Clearly the 
proposed building does not comply with the current zoning. That is why a zoning change is being 
sought. But being out of compliance does not mean the building is out of character. That is a 
different issue. 

To determine if the proposed senior assisted living project is in character with the neighborhood 
and surrounding community it is first important to know what is in the surrounding community 
and what is in the neighborhood. That information appears in this report in the site description at 
section II. Very generally the area is characterized by light commercial, private homes and four to 
six story apartment houses. 

As the critics pointed out at the hearing, there are no nearby buildings with a 400'+ street wall. 
Indeed there appears to be no other single building with a solid street face that long in Bay Ridge. 
However, the developers point out that, unlike any other dimension, the length of the street wall 
is dependent upon the size of the lot. Witness Felix Tambasco pointed out that attached "Fedders 
Houses" on this lot would yield an unbroken wall of the same length. ( Tambasco testimony) 
And, in fact, such walls do appear on blocks with attached homes in the district. Committee 
member John DeMartini pointed out in his questioning that an as-of-right commercial building, 
such as a catering hall or bowling alley would also be 400+ feet long. Stated otherwise a 400'+ 
street wall complies with the current dictates of the SBRD so it is difficult to discern an argument 
against it. 

Throughout the "neighborhood," mid-size apartment houses four to eight stories, of red and beige 
brick abound. 

The proposed project is 55' and five stories high. The building will be red brick with a beige band 
about one story high at the top. The architectural style suggests Bay Ridge. The street wall will 
have seven set backs along its length to minimize th,e long appearance of the building. The rear of 
the building will have a yard ranging about 35'-45' feet for most of the length of the building. 
Because the homes on 70th street have yards ranging from 16 to 35 feet, the minimum distance 
between buildings will range from 51' to 75'. (See Exhibit 4) 
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The committee finds that the proposed building is not out of character with either the 
surrounding community or the neighborhood either in bulk or in use. 

In contrast to the senior assisted living project, the originally proposed theater would be only 32' 
high and would eventually have met all the technical requirements of the SBRD on that lot. In 
other words it would have been in compliance, but it would unquestionably have been out of 
character. An intensely commercial use in that area with the attendant traffic and noise would 
have potentially devastating consequences. Moreover, a theater, and other commercial uses, 
could be built essentially from lot line to lot line.' That means the neighbors on 70th Street would 
be faced with a 23 foot wall on their rear lot lines. Rear lot line construction is virtually unheard 
of in the residential sections of the SBRD. The senior assisted living facility, in contrast, provides 
spacious rear yards. 

The committee finds that a theater, and many other commercial uses buildable under the 
current zoning, would not be in character with the surrounding community or the 
neighborhood with respect to either bulk or use. 
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VI. Effect of Zoning Amendments on Special Bay Ridge District 

A. Short History of SURD 

Pre-enactment History 

In the early seventies Bay Ridge, which had been stable with respect to building height, was 
subjected to a number of high rise projects over20 stories high - Bay Ridge Towers, Shore Ell 
and the never built Vcrrazano Towers on the sight of the old St. Patrick's ball field. Perceiving a 
threat from these high rises, community leaders, in conjunction with City Planning drafted the 
SBRD which was passed in 1978. Witness Robert Adamski, a board member at the time, said that 
the intent was to eliminate high rises, not six to eight story mid-rise apartment houses. (CPC 
Booklet on SBRD - Exhibit 17) 

Moreover, it appears that the 1978 Community Board did not want to shut the door to potentially 
beneficial developments in Bay Ridge merely because of technical non-compliance with the 
SBRD. In one very telling sentence contained in CB10 recommendations to the CPC concerning 
the Special District written in 1978, Chairman Lou Ross stated 

"In conclusion, we wish to make it known that Community Board No. 10 is amenable to 
listen to any potential developer in the future if we feel, at any time, that the option to 
allow building outside of the existing zoning ordinance would lend itself to upgrading the 
area.' (Emphasis in original) (Sec Exhibit 18) 

The committee finds that the drafters did not intend to exclude a development of the type 
being proposed by the 69th Street lot developers where it would upgrade the surrounding 
community in the face of onerous as-of-right uses. 
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Post-enactment Amendments to the SBRD 

There have been five changes to the SBRD since its inception in 1978. (See Exhibits 19 and 20) 
Contrary to the expectation of critics, none of these changes has destroyed the district or caused it 
to collapse. Review of a FOIL request to CPC for records of all changes in the SBRD reveals 
that none of the amendments were ever cited as precedent for any subsequent changes. 

Three of the five changes (ZR§§ 114-06, 114-29,114-51 [1989 amendment] - Exhibit 19)were 
minor in scope. But two amendments (ZR§§114-30, 114-51[1981 amendment] - Exhibits 19 & 
20) were substantial and bear particular scrutiny for relevance to the current application. 

1. 1982 "Watersviciv" Amendment (ZR§114-30- Exhibit 19) 
In 1982 it appears that the developers of Watersview on the old St. Patrick ball field found that by 
sub-dividing the lot into small, individual lots they could avoid the legal requirement to provide 
off street parking. This would have had the effect of putting dozens more cars on the street in 
that area. When CB 10 found this out, it worked with the developers to rectify what was clearly an 



error in the SBRD. The CPC passed a special permit process that allowed the developers to build 
off-street parking in what otherwise would have been required open space. This amendment 
became section 114-30 of the SBRD. In the 17 years since its inception it appears no developer 
has employed its use. (Application and support papers - Exhibit 21) 

1981 Pope John Paul Houses Amendment (ZR§114-51[1981 amendment1- Exhibit 20) 
In 1981 Catholic Charities wanted to build six story, subsidized senior housing on Ovington Ave., 
within of Area A of the SI3RD, the same zoning area where the 69' Street lot is located. CB 10 

supported a zoning change that allowed changes in height and virtually every bulk parameter of 
the building and two neighboring lots. Noteworthy is that the majority of the 1981 board who 
granted the zone change were on the 1978 Board which passed the original SBRD. (CB 10 

attendance records for 1978 and 1981- Exhibit 22) In the 18 years since its inception no other 
developer has requested a similar zoning change. (Application and support papers - Exhibit 23) 

The CRBR initially asserted that any change in the SBRD would cause the district to collapse. 
(Newspaper reports- Exhibit 24; CRBR literature-Exhibit 25) They later revised that claim to say 
that any bulk changes in the SBRD for a single developer would cause its collapse. (News article 
- Exhibit 26) They asserted that no changes to bulk or height had ever been made for a developer. 
(Newspaper clippings - Exhibits 27&28) But as the amendments summarized above show, each of 
these assertions is incorrect. 

The committee finds that the drafters were willing to make bulk changes, including height 
changes, for good cause shown. 

The committee finds that no zoning change will, in and of itself, cause a collapse in the 
SBRD. 

The sole rationale given for the PJPH amendment was the creation of subsidized senior housing. 
.1 

(See Exhibit 23) Unlike the current situation, there was no underlying controversy where an 
alternative commercial project could potentially harm a portion of the district. Yet, the 1981 

Board found the creation of senior housing, in and of itself, to be good cause to change the bulk 
parameters of the district to enable that project. 

In the situation before us the cause shown for change is even more compelling. Contrary to the 
misleading claims of some, the core purpose of the proposed change is not the creation of senior 
housing, but the banishment of the theater and other inappropriate uses. Senior housing, albeit 
upscale, is merely an added bonus for the community. Whereas the PJPH amendment was aimed 
at giving relief to seniors qualifying for subsidized housing - a most worthy cause - it seems to be 
an equally laudable purpose to endeavor to save the property values of neighboring landowners 
from the ravages of a potentially onerous commercial use of this property. 

The committee finds that the proponents of the proposed amendment to the SBRD have 
shown good cause for its-adoption. 
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B. Law Related to SBRD Amendment 

1. How Amended 

The SBRD (Exhibit 2) is, at its core, nothing more than an amendment to the general 1961 zoning 
resolution of the City of New York, tailored to the needs of Bay Ridge. Thus the SBRD is subject 
to all the methods of amendment prescribed by the general zoning resolution. Unlike virtually 
any other area of law, legal changes in the zoning resolution can be initiated by the citizen rather 
than the elected representative. This fact alone'rshows the preference for a flexible zoning policy. 

Variance (See ZR 72-21) 
Where a landowner, through no fault of his or her own, is faced with an unusable piece of land 
because of zoning restrictions with unintended consequences, the owner may apply to the Board 
of Standards and Appeals for a "variance." To get the variance the owner must show a variety of 
things. Among them, the owner must show hardship, i.e., that he or she cannot make a 

reasonable profit from the use of the land under the current zoning. Moreover the requested 
change must be the minimal change necessary to effectuate a profitable use. This method of 
amendment is ideal, for example, where an unusually shaped piece of land makes spacing at side 
lot lines, and other parameters, impossible to meet. The advantage of this type of change is that it 
keeps the underlying zoning in tact while giving the owner relief under the law. 

One caveat. Unlike a zoning change or special permit (discussed below) a variance does create a 

legal precedent of sorts. The Board of Standards and Appeals is mandated to look at all similar 
variances in the community and must make its decision in light of past decisions. Where it does 
not follow a past decision the BSA is mandated to explain its reason in writing. 

No similar requirement devolves upon City planning when making a zoning change. In a zoning 
change each decision must stand on its own merit. The critics of the application before us have, 
from time to time in the past, blurred the distinction between a variance and a zoning change and,' 

misapplied the concept of a precedent set by a variance to a zoning change. (See newspaper 
article - Exhibit 29) 

Zoning Change (ZR § 75-00) 
When a variance is not available, because the owner cannot meet one of the mandatory criteria, 

the owner can apply to City Planning to change the zone in such a way as to permit a non- 
complying, proposed project to be built. This can be accomplished in two ways. The first is 

called a "map change." In a map change the City actually re-maps the lot in question into a 

different zone that would permit the building to be built. The PJPH amendment, for example, was 
a map change. That lot, originally in Area A permitting only three stories, was re-mapped to Area 
E which permitted six story buildings. 

The second type of zoning change is a "text change.:" In a text change the map stays the same but 
the text of the zoning resolution is changed to permit the development. In the P.TPH change for 
example, the map could have been kept the same but the text for Area A regulations altered to 
permit, for example, buildings of 60 feet in Area A on Ovington Ave. 
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Special Permit (ZR 73-00 & 74-00) 
Sections authorizing applications for Special Permits are scattered throughout the zoning 
resolution. A Special Permit application works somewhat like a variance except that the findings 
that must be made are specific to each type of Special Permit. For example, the CPC may, by 
Special Permit, authorize different parameters for "through lots" (lots that go through from one 
block to another) ZR §114-12 and for 40,000 sq. ft. corner lots. ZR § 114-264. The Board of 
Standards and Appeals (ZR §73-00 and following) or the CPC, as the case may be, can grant or 
deny the application depending upon its findings. 

In the application now before CBI°, the developers, in consultation with the CPC, have chosen a 
combination of text change and special permit to enabie the senior assisted living project. 
Essentially, they propose the addition of new text to create the mechanism for a special permit on 
this site that would enable the project. The developers are simultaneously applying for a special 
permit under that text change on the assumption that the text change will be granted. Of course, 
if the CPC rejects the text change then the application for a Special Permit will necessarily fail. 

The text change is not itself a ULURP proceeding, so the board will not vote on that change. 

The developers explained that a variance cannot work on this lot because they cannot prove a 
hardship. They can make a substantial profit through a theater and other commercial uses. 
(Testimony of Minkin) 

Also the developers originally tried for a zoning change (Letter, Minkin to Harrison 1/17/97 - 
Exhibit 30), but that approach was discouraged by City Planning because it may have had spot 
zoning implications. Though the developers do not believe that the zoning was a spot zone they 
chose to abide by the City's wishes and take the combination text change/special permit approach. 
These points will all be more thoroughly discussed later. 

2. The Elements of Good Zoning gl 

Flexibility 
Good zoning must be flexible. (See New York Jurisprudence 2d, Buildings, Zoning and Land 
Controls, Sec. 138 - Exhibit 25) which states" A comprehensive [zoning] plan should be flexible 
and subject to change.") Witness Robert Adamski, who is quite familiar with zoning, was asked if 
changes in the SBRD were consistent with the intent of the drafters. Mr. Adamski explained that 
if the community had taken an inflexible attitude toward amending the 1961 zoning resolution, the 
SBRD could not have been adopted in 1978. Mr. Adamski explained that the nature of zoning is 

flexibility. The CRBR have themselves admitted the necessity of flexibility in a well designed 
zoning plan. (Newspaper article - Exhibit 32) 

Re-zoning Under a Comprehensive Plan; Spot 4oning 
The CRBR have, from time to time, branded the de/elopers' project as a "spot zone." The term 
spot zone essentially refers to the illegal practice of changing a zone on one lot solely for the 
benefit of the owner, at the expense of the surrounding landowners. However, there is no "spot 
zone" if the change is done pursuant to a comprehensive plan, even though the change affects but 



one lot or creates a small area in the center of a large zone devoted to a different use. (Sec 
Thomas v. Town of Bedford - Exhibit 33) 

The comprehensive plan can be found in the terms of the zoning resolution itself (See excerpt 
from New York Jurisprudence - Exhibit 31) One prominent member of the CRBR who stated his 
belief at the hearings that this zoning change is a spot zone, recently stated in a letter to a 
newspaper that, in the absence of a city plan, the senior assisted living proposal is a spot zone. 
(Newspaper letter - Exhibit 34 ) However, there is a plan and so no spot zone. 

The committee agrees that, in the case at hand, the zoning change affects one lot only, and thus, 
as the critics suggest, the committee should be wary of spot zoning. However, reference to the 
SBRD shows a general plan to protect the character cif the surrounding community. Time and 
time again, critics have stated that the SBRD is a comprehensive plan to preserve our community 
character. (See, for example, Alliance of Bay Ridge Block Associations letter to CB 10, Exhibit 
35) The purpose of the proposed change is to promote the ends of that comprehensive plan. The 
proposed senior living project is better suited.to preserving the character of the surrounding 
community than is the current zoning on the lot. Moreover, it is likely that, because of this 

project, the surrounding property values will increase relative to property value changes in a 
commercial use development. Thus, not only the developers, but the surrounding community 
would benefit. 

Witnesses opposed to the project who claimed zoning expertise on this point, tacitly concede in 

their carefully worded statements, submitted at the committee hearings, that a text change 
creating a special permit is not spot zoning even though, as with spot zoning, only one lot is 

involved. 

The committee finds that because the proposed change will increase surrounding property 
values relative to a commercial use development and is more consistent with the intent of 
the comprehensive plan for Bay Ridge than is the current zoning, the proposed change 
i'vould not be a spot zone. 

3. Precedent 
Perhaps the most relentless criticism leveled at this project is that it will set a precedent for other 
developers in the future. This issue took up a great deal of time at the hearings with virtually 
every critic referring to it in one form or another. 

Despite that, the committee notes that the critics, inconsistently, used precedent to support their 
arguments even while condenuiing its use. Thus, while the developers have not cited any 

"precedent" to support their application, the CRBR have, for years, cited a lack of changes in the 
SBRD as precedent for not making any changes now. (See e.g., Exhibits 24-27) In that sense 
"precedent" is actually a generic argument equally available to both sides in virtually any 
argument. 

To the extent proponents have referred to the Watersview and PJPH amendments, they do not 
cite those as binding precedents, but to disprove the opponents' claims that any change will cause 
the SBRD to collapse or that no changes have ever been made in height or bulk of the SBRD. The 
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proponents state that the fact that the earlier changes have never been used as precedents in 

twenty years is evidence that the current request is unlikely "to lead to a proliferation of such 
requests" in the future. (Joint Press Release from Councilman Marty Golden and Bay Ridge UA 
Task Force Chair Harrison, 4/22/99 - Exhibit 36) 

The committee believes it is important to comment upon the testimony of some witnesses who 
cited the developers' references to other large buildings in the vicinity as the use of precedent. 
The committee believes that is misleading. The buildings referred to were all built before the 
SBRD and none was built pursuant to a zoning change of any kind. Thus, it is evident that the 
buildings were referred to merely to describe the "character" of the neighborhood and not as 
binding precedent for a zoning change. (See developers's project description, Exhibit 4) The 
developers also referred to the one and two family houses in the area as well as the shore, Owl's 
Head Park and other landmarks to get across the local character. The purpose of these references 
was clearly to describe the character of the surrounding community - as they were required to do 
- not to claim any kind of precedent that would require CB 10 or the CPC to grant their 
application. 

Legal Precedent 
Despite their argument, the CRBR has in the past and at the hearings on this application admitted 
that zoning determinations are not binding on the Community Board or City Planning in the future 
- they set no legal precedent. (CRBR Literature - Exhibit 37) At a meeting of CB10 in 1997, then 
Borough Commissioner of the CPC, Mr. Mitchell Korbey, stated that zoning amendments do not 
set binding precedents for the future. Each proposed amendment must stand on its own merits. 
Even if two amendments arc virtually identical the board is free to reject the later one after 

granting the earlier one. Every expert in this area, Irving Minkin, Joanne Seminara Lehu and Neil 
Cohen, has testified that there is no binding legal precedent set by a zoning change. Each 
application for a zoning change must stand on its own merit. 

Tkie committee finds that the requested amendment would set no legal precedent for the 0 

Future. 

Practical Precedent 
The critics argue that, despite the lack of legal precedent, this zoning change would set a 

"practical precedent" for other developers to state that "you did it for them, now do it for me." 

Importantly, there is direct evidence that past changes generally have no practical effect 
whatsoever. (See CPC's response to CB 10 FOIL request for records of changes to SBRD, Exhibit 
38, also 21 & 22) The RIPH amendment was passed in 1981 and has not been cited in 18 years. 
The Watersview amendment was passed in 1982 and there has been no reference to it in 17 years. 
The remaining three amendments, though relatively minor as applied to this amendment, have 
never been cited. 

Some argue that the requested text change establishing a special permit application process is 
"open ended" in that it permits the CPC to vary the bulk provisions without setting upper limits 
on the degree to which regulations may be varied. They believe that the proposed special permit 
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process stands as a precedent for more "open ended" special permit application processes in the 
figure. 

However, in the proposed special permit process, before the CPC can vary such bulk regulations 
as open space ratio, yard requirements and lot area per room, the use must be limited to 
residential, the height to 60 feet and the FAR to the maximum of the underlying district. 
This policy, of permitting the commission discretion to vary some regulations if certain objective 
parameters are met, appears consistent with many other special permit processes scattered 
throughout the general zoning resolution (seeletter, Minkin to Harrison 5/13/99, Exhibit 39), 
even one in the SBRD. (See ZR 114-12, permitting CPC unlimited discretion to vary yard 
requirements on through lots in Area A) 

The committee finds that amendments to the SBRD do not set practical precedents that 
may destroy our special zoning. 
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VII. Overview of the Proposed Package 

A. Project Description 

A detailed project description is provided earlier in this report in section III. Basically the 
developers are proposing construction of a 55 foot high, senior assisted living facility for seniors. 
The building will be 102,000 square Feet within live stories. A cellar level will contain a dining 
room. and common spaces for a library, exercise, billiards and other activities. A parking level 
below the cellar will have room for about 142 Cars. Since most residents of the facility will not 
have cars, the garage is expected to be underutilized and the excess spaces will be made available 
for the public as monthly parking. 

The outside of the building will have a 400 foot street wall with seven indentations to reduce the 
impression of being a big box. There will be a 12' front yard providing more yard space than the 
SBRD currently requires. A rear yard will be landscaped and be available as gardens and outside 
space for the residents. The rear yard will range from 30 to 40 feet for almost the length of the 
building. Almost 50% of the lot will be devoted to open space. (Testimony of Felix Tambasco) 

The committee notes that if the two top levels of the building were removed, this building would 
meet all the requirements of the current SBRD zoning except that of lot area per room. That 
figure would always be lower in an senior assisted living facility where many apartments with 
small rooms are created to accommodate single occupancy. (See R6 bulk regulations for non- 
profit elderly housing - Exhibit 39A) This stands in contrast to standard apartment living where 
multiple people live in larger units but frequently with fewer rooms per person. This tends to 
increase the lot area per room. (See letter from Minkin to Harrison, 12/16/98, Exhibit 40) 

While critics correctly note that floor area ratio, open space ratio and other bulk dimensions are 
affected by this development, as well as height, they generally fail to note that, each of these 
dimensions generally depends upon height. A taller apartment building has more floors, thus the ' 
floor area ratio will increase. The very purpose of adding the height is_to add floors. And since 
open space ratio depends, in turn, on the floor area, that also is affected by height. The higher the 
building the more the floor area. The more the floor area, the lower the open space ratio etc. 

To better understand the meaning of this, the following chart compares the regulations of the 
current zoning with the proposed development and again with the identical building less two 
floors. 
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What this table shows is that, where height is not a factor, this development either equals or is 
better than the current zoning on the lot in every parameter except lot area per room. (See 
preceding page) Even where height is a factor the building would meet the SBRD requirements 
but for the factor of height. 

21 

Height 32 feet 55 feet 32 feet 

Floor Area 69,494 sf 102,339 sf 61,403 sf 

FAR 1.65 2.43 1.45 

OSR 27 19.78 32 

NON-HEIGHT RELATED BULK DIMENSIONS 

Total Lot Area 42, 118 sf 42,118 sf 42,118 sf 

Open Space 18,763 sf 20,242 sf 20,242 sf 

Front Yard 5' 10' 4" to 18' 10' 4" to 18' 

Rear Yard 30' 35' -40' 35'-40' 

Combined Rear 
and Front Yards 

45' 48'4" to 5314 48'4" to 53'4 

Length on Bay 412 ft. 412 ft. 412 ft. 
Ridge Ave. 

Width on Narrows 100 ft 100. ft. 100 ft. 

Bulk Regulation SBRD Developer's Comparable 
(required or Proposal - 5 Proposal - 3 

permitted) floors floors 
(actual) (calculated) 

HEIGHT RELATED BULK DIMENSIONS 



.The Proposal 

The developers propose to make the building legal and to guarantee that any building built 
pursuant to the proposed special permit will be a senior living facility by making a four part 
proposal to the community. The four parts are synopsized below and analyzed in detail in section 
VIII. (See testimony of Irving Minkin Esq.) 

The committee emphasizes that the board's ultiinate vote will be limited to the special permit 
application only. That is the only process subject to ULURP, certification, public hearing and 
board vote. The remaining material is for information. only. 

Text Change 
The developers propose the addition of a new section to the SBRD, to be known as ZR§114-15. 
This section would provide for a Special Permit application process on lots greater than 40,000 
square feet in Area A of the SBRD. Provided the developer is granted a permit under the 
suggested procedure, it would permit the developer to build a building of the size specified in 
their plans. 

Special Permit Application 
Simultaneous with the proposal for a text change to establish a Special Permit process, the 
developer will apply for a permit on the expectation that both will be granted at the same time. 
The committee notes that although the Text Change does not give rise to a ULURP public 
hearing, the application for the Special Permit does. Though technically CD 10 will vote only on 
the Special Permit application, in reality a negative vote on that issue will also defeat the text 
change. 

Curb Cut Application 
AA a peripheral application, the developer must apply for an authorization for an oversized curb .11 

ciit about 30' long to service the garage and loading dock which will be located in tandem on the 
Bay Ridge Ave. side of the building on the end closest to Shore Road. 

Restrictive Declaration 
The Special Permit would limit the proposed building to residential uses. The developers propose 
to file a binding "restrictive declaration" that would further restrict the use of the building in the 
future to senior residential uses 
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VIII. Analysis of the Text Change Application. 

A. Analysis of Special Permit Process to be Created by Proposed §114-15 

For easy reference the newly proposed section is set forth below in its entirety: 

§114-15 
Special Permit For Development on Zoning Lots 40,000 Square Feet or Greater 

For any resident development on a zoning lot 40,000 square feet or greater in a Commercial 
District within the Midblock Preservation Area (Area.A), the City Planning Comnzission may 
permit up to the maximum floor area ratio of the underlying district to be applicable and may 
permit modification of all other bulk regulations provided the development does not exceed 
sixty feet in height, and provided that the commission finds that: 

the proposed development blends harmoniously with the existing character of the 
neighborhood. 

the modification of lot area requirements will not result in density of population in 
the development that will adversely affect the surrounding area; 

the proposed development will not adversely impact light and air to surrounding 
properties; 

such bulk modifications are necessary to construct a development of superior design, 
layout and siting than might otherwise be developed; and 

any curb cuts are located as to minimize pedestrian and vehicular conflicts and 
cqngestion. 

The City Planning commission may prescribe appropriate conditions and safeguards to 
minimize adverse effects on the character of the surrounding areas. 

B. Geographical Extent and Application of the Special Permit Process 

1. Application to the Current District: 
Witness Felix Tambasco, an architect presented by the developers, testified that he had surveyed 
the entire district with an eye toward any lots that would or could meet the objective criteria set 
forth in the section. Mr. Tambasco reports that no such lots exist. The "Imbriale Lot" on Fort 
Hamilton Parkway and 94th Street is over 40,000 square feet and is located in Area A but it is not 
situated in a commercial overlay. Thus it is not eligible for the Special Permit created by the new 
section. 
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The committee finds that currently there is no lot in existence, other than the 69th street lot, 
that would be eligible for a special permit created by the newly proposed section. 

2. Possibility that Other Lots Could be Assembled to Meet the Criteria: 
Witness Felix Tambasco testified that in his research he had discovered that only two other 
sections are located in an Area A in a commercial overlay, both located on 86th Street between 
Sixth Ave. and the Verrazano Expressway. (Ironically, CB10's offices are located there.) 
However, Mr. Tambasco explained that, in either section, if all the lots were consolidated into one 
they would only be about 20,000 square feet - well short of the 40,000 square foot threshold for 
the special permit to kick in. (See letter, Minkin to Harrison, 11/4/98, Exhibit 41) 

It is technically possible that a developer could assemble a 40,000 square foot lot in Area A of the 
SBRD. The developer could then apply for a zoning change to have a commercial overlay 
imposed on the newly assembled lot which would trigger a ULURP process. Assuming the 
developer is successful in having the commercial overlay imposed, he or she could then apply for 
a special permit under the newly proposed section, again limiting the lot to residential uses and 
again triggering a ULURP process. It is inconceivable that any developer would put himself or 
herself through such agony given the fact that it has taken 3 years to bring the current application 
just to the Community Board stage. Moreover, since CB10 would have a vote in this bizarre 
process it could easily be rejected by merely voting "no" to either of the necessary applications. 

The committee finds that there is no reasonable chance that other lots in Bay Ridge could 
be assembled to meet the criteria for a special permit under the newly proposed section. 
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Floor Area Calculation 

Some critics claim that the cellar level should be counted as a floor because the mean level of the .1 

floor is actually three feet higher. This would mean that the level claimed by the developers to be 
a cellar does not meet that definition and must be counted in the floor area, raising it to 125,000 
sf rather than the 102,000 sf stated in the plans. However, Felix Tambasco clarified that the 
correct measure is from the mean curb level and that it is correctly calculated as 21.49 as stated in 

the plans. He explains that pursuant to ZR § 12-10 the curb level of a corner lot is the average of 
the mean level of the adjoining curbs that form the corner. He states that the calculation was 

submitted to and approved by CPC. (Letter, Tambasco to Harrison, 5/14/99, Exhibit 42, ZR §12- 

10, definitions of cellar and curb level - Exhibit 43) 

Compliance With Subjective Criteria 

The subjective criteria for the special permit closely overlaps many of the findings made by the 
DEP in issuing a negative declaration on the Environfnental Assessment Study. (EAS, Exhibit 44, 
Negative Declaration Exhibit 45) Though the critics insist that the developers have not met these 
criteria, the committee notes that, because the criteria are subjective there will always be room for 
disagreement. 

IX. Analysis of the Special Permit Application 

Assuming that the Text Change application is granted creating a new special permit application 
process, CB10 must determine if the proposed development meets the objective and subjective 
criteria for the permit. 

A. Compliance With Objective Criteria 

The following table compares the objective criteria for the permit with the actual criteria of the 
proposed development. 

The committee finds that the application meets all objective criteria for a special permit. 
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Section 114-15 Proposal 
Residential Senior Residential 

Not exceeding 60' 55' 

Area A of SBRD Area A of SBRD 

Commercial Overlay C2-3 Commercial Overlay 

Over 40,000 square feet 42,000 square feet 



Nevertheless, the comaiAttee believes that when the proposal is juxtaposed against onerous as-of- 
right uses the choices become sharper. We have chosen to analyze the subjective criteria in that 

1. Does the project blend harmoniously with the character of the surrounding 
neighborhood? 

Defillition 
Harmonious: 1. combination or adaption of parts, elements or related things so as to form a 
consistent or orderly whole, agreement, congruity. 2. agreement of feeling or sentiments, 
peaceableness, concord. The Oxford Dictionary, 3rd edit., (1955) 

1. having component elements pleasingly or appropriately combined (a harmonious structure) 
The Amer. Heritage Dictionaty of the American Language (1973) 

As -of-right analysis 
The committee addressed this issue in a different context earlier in this report. Without 
belaboring the point a multiplex or any heavy commercial use in this deeply residential community 
would have a destructive effect. Put simply, commercial uses are out of character with the area in 
use. Moreover because the commercial uses could be built virtually from lot line to lot line, the 
building itself would be out of character with the other buildings in the area. Yet, we stress, a 
theater can be built as a matter of right on this sight. Though in "real world" terms major 
commercial uses are out of character with the vicinity, the fact that they are permissible uses 
under the zoning law makes them characteristic by definition. 

b. Project Analysis 
On the other hand though the proposed project may fall outside current zoning parameters it 
appears to be in harmony with the community around it. Certainly it is more harmonious than the 
alternatives under the present zoning. 

As stated before, this building is residential. In the final analysis it is a typical Bay Ridge 
apartment house. Compared to other apartments in the vicinity the proposed building is larger in 
some dimensions (length) and better in some others like FAR, OSR, height and yard space. 

2. Will the project increase local density that adversely affects the vicinity? 

a. As-of-right analysis 
A commercial development will not increase the local density by even one person because nobody 
lives in a commercial establishment. But daily, a theater or other assemblage use, would increase 
the local density beyond the point of tolerance. The developer's EAS (Exhibit 44) gives tables on 
the numbers of anticipated car, bus and pedestrian trips to a multiplex. The numbers are 
staggering. This type of density would adversely affect the vicinity. Parking problems would be 
monumental. Traffic flow would be constant. Noise would be rampant. 
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The committee finds that the project blends harmoniously with the character of the 
neighborhood. 



staggering. This type of density would adversely affect the vicinity. Parking problems would be 
monumental. Traffic floW would be constant. Noise would be rampant. 

b. Project analysis 
The proposed use is for senior assisted living. The building will have 192 units according to the 
developers. The proposed number of residents is about 220. Witness Irving Minlcin Esq, for the 
developers, testified that an as-of-right apartment on the lot would bring in almost as many 
residents as the project. But most importantly.this population will not "adversely affect" the 
density of the vicinity because it comes without dais, children or pets. The residents are elderly 
and in need of assistance. They will bother nobody. The project is essentially a self contained 
environment. Though the residents will undoubtedly go for walks in the area the impact will 
hardly be "adverse." This building will actually reduce parking congestion in the community 
because it will create 140 parking spaces in a building where few if any residents will have cars. 

It is noted that although there may be "valet parking", it is true valet parking within a garage, not 
the type used by restaurants on Third and Fifth Avenues. (See letter from Minlcin to Harrison, 
12/11/98, Exhibit 46) 

The committee finds that the project will not increase the local density with adverse affects 
to the vicinity. 

3. Will the project adversely impact light and air to surrounding properties? 

As-of-right analysis 
A theater, or other commercial project can be built essentially lot line to lot line. Such a project 
will have no true rear yard. The residents on 70th street will be directly next to a wall about 23 
feet high. They currently have no wall. This will directly and adversely affect their air. But it is 
apin stressed here that regardless of the adverse effect, the use is as-of-right under the current 
zone and it can be built. 

Project Analysis 
In contrast to the as-of-right usage, the rear yard of the senior assisted living project will have a 
35 to 40 foot landscaped yard the length of the rear lot line on 70th street. Combined with the rear 
yards of the 70th street homes, the developers advise in their Project Description (see Exhibit 4) 
that the minimum distance between buildings will be 56 feet. Thus, in relation to an as-of right 
usage, the senior assisted living project will clearly give more air to the 70th street neighbors. 

Moreover, since the proposed building will be set back further from the front lot lines than an-as- 
of-right building , the senior assisted living building will provide more space between the 
proposed building and its neighbors across Bay Ridge Ave. and Narrows Ave., though the 
additional air would be minimal. 

The neighbors on 70th street would not be affected by shadows from either an as-of right project 
or the proposed project because the sun sits in the southern sky. The homes of the 70th Street 
residents will cast shadows on the rear yard of the subject lot, not the other way around. 
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The buildings across BayRidge Avenue are, by and large, commercial. The longest shadows, that 
would not otherwise be cast by an as-of-right building, will, occasionally, reach these buildings. 
depending upon the time of year, generally in the winter, late fall and early spring. However, these 
shadows will occur in the early morning or in the late evening, before the workers arrive and after 
they leave. Where the few residential uses exist, they are on upper floors which are less 
susceptible to shadows than the lower floors. 

The developers' findings (Exhibit 47) present a -detailed study of shadows supporting its belief 
that the shadows would be minimal. The EAS (Exhibit 44) accepted by the CPC with a negative 
declaration shows that the building will not cast any adverse shadows into any public space like a 
park. There has been no presentation by any witness demonstrating facts to the contrary. All of 
this supports the committee's casual observation that the scenario of a tall apartment house 
standing south of a smaller building is repeated countless times throughout the City of New York 
without.adverse impact to the light and air of surrounding properties. 

The committee finds that the proposed project will not adversely impact light and air to 
surrounding properties. 

4. Are the proposed bulk modifications necessary to construct a development of superior 
design, layout and siting than might otherwise be developed? 

a. Definition 
Superior: (most def. applied to position or rank) higher in degree, amount, quality, importance or 
respect. The Oxford Dictionary 3rd Edit., 1955. 

2. high or higher in order, status, rank etc. 3 greater in quality or value than (with to) Webster's 
New World Dictionary, 2nd Edit. 1968 

11Analysis 
The committee has already found that the as-of-right building is not in character with the 
surrounding community bulk. (see page 13, supra) It is clear that a multiplex or other commercial 
use could seriously compromise the area. 

In comparison, the committee has found that the proposed building is in character with the 
surrounding community, and the neighborhood as a whole (see page 14, supra) Thus the 
proposed building is superior in design to an as-of-right project. 

The building will create 192 units of senior living, something sorely needed by the community, 
regardless of the financial status of the target market. As shown in the table on page 22, the 
proposed building meets every component of the current zoning except height. To the extent that 
the FAR is larger and the OSR smaller than permitted, these parameters all depend on height. At 
its heart, this application seeks only a height change. 

The developer, at the request of the community through the Task Force has taken the precaution 
of indenting the front side to minimize the mass of the building. 
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The siting, near Shore Road, the 69' Street Pier, The Narrows Botanical Gardens and Owl's 
Head and Shore Road Parks is superior for senior housing. The location allows seniors access to 
some of the best harbor vistas in the world, spacious park land, fishing and walking - all within an 
urban setting. 

The developers stated at the hearing that the proposed senior housing is not, to them, 
economically feasible within the current zoning and they will not construct senior housing if they 
must do so within the guidelines of the SBRD. Therefore, the proposed bulk changes are 
necessary to construct the senior housing which is superior in design, layout and siting to a theater 
or other commercial project than "might otherwise be developed". 

The committee finds that the requested bulk modifications are necessary to construct a 
development of superior design, layout and siting than might otherwise be developed. 

5. Are the curb cuts located to minimize pedestrian and vehicular conflicts and 
congestion? 

This finding is actually duplicative of the authorization for a curb cut sought as a separate 
application under ZR § 114-06 and both will be considered here together. 

Without belaboring the point, the developers request a 30' curbcut on the westernmost part of the 
building on Bay Ridge nearest Shore Road. The curb cut is needed to serve the entrance to the 
garage and the loading dock which is needed to make deliveries like food. Remember that the 
facility has food service for the residents. 

The proposed cut is furthest from most intersecting traffic and as far from the primary entrance as 
possible. The entrance to the garage is from inside the building thus minimizing any 
pedestrian/vehicular conflicts. (See Owner's Findings - Exhibit 48) 

The committee finds that the curb cut is situated so as to minimize pedestrian and 
vehicular conflicts and congestion. 

The committee finds that the application meets all the subjective criteria for the special 
permit. 

p. Conditions That May Be Included in the Special Permit 
Pursuant to the language of the proposed new regulation providing the special permit process, the 
special permit issued by CPC may include specific conditions and safeguards to minimize adverse 
effects on the character of the surrounding community. Most special permit application 
processes in the zoning regulations provide for the inclusion of similar restrictions. The purpose 
is to give the CPC room to provide additional protection to the community that may not have 
been anticipated by the special permit application process. 
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Under the proposed process, the special permit, if granted, would automatically be limited to a 
"residential development" pursuant to the very language of the new regulation. This limitation, 
however, is broader than senior housing and would theoretically allow the developer to build a 
broad range of residential uses other than senior housing. The developers intend to build senior 
assisted living and are amenable to having CPC include a restriction limiting the special permit to 
senior housing. (Testimony of Minkin) It would be wise for CB10, as well as the developers, to 
request CPC to include such a restriction in any special permit. 

However, witness Irving Minkin explained in hi testimony that the CPC may not be willing to 
include the restriction in the special permit because the permit sought is for bulk, not use, and 
CPC has a recent policy of not including use restrictions in bulk permits. 

But the situation here is somewhat unusual. The lot is located in an R6 zone where increased 
bulk regulations are already permitted for senior housing. Hence there is already a policy relating 
bulk regulations to senior use on this lot . (See Exhibit 39) Accordingly CB10 should request that 
the CPC restrict the permit to senior residential use and CB 10 has every right to expect CPC to 
comply in view of this existing policy. 

The committee finds that the board should request the CPC to include a restriction of any 
special permit, issued under ZR 114-15 for the 69' Street lot, to senior housing. 
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X. Restrictive Declarations 

If the CPC limits the.special permit on the 69th Street lot to senior housing, as discussed in the 
immediately preceding section, that would be the best assurance CB 10 could get that any project 
built pursuant to that permit will be built as senior housing. However, even if both the developer 
and CB10 request the CPC to limit any special permit to senior housing there is no assurance that 
the CPC will comply. If it does not, no matter how infinitesimal the risk, a possibility exists that 
the developers could build a five story buildingfor rental apartments or condos pursuant to the 
permit. 

The committee notes that substantial evidence points squarely to the developer's desire and intent 
to build senior assisted living. There is simply no evidence that they want to do otherwise. Still, 
some continue in this speculation 

To allay lingering fears, the developers have offered to file a restrictive declaration that would, for 
all time, restrict the use of the property to senior housing. (Draft of proposed restrictive covenant 
- Exhibit 49) Moreover, as will be seen, the restrictive covenant is important to discard the 
underlying commercial uses permitted on the property. 

A. Purpose in Relation to Applications and the Terms of the Declaration 

In order to limit the proposed special permit process to the confines of the 69th Street lot it was 
necessary to leave the underlying C2-3 zoning intact. That zoning is what distinguishes this lot 
from all other Area A properties in the community. Once the five story building is built it will, 
forever, be residential pursuant to the proposed special permit. However, because of the 
underlying C2-3 anomaly, in the future, the five story building could, in theory, be torn down and 
a commercial use again rear its head. No matter how unlikely this may be, it remains a technical 
possibility. 

TO avoid commercial use in the future, the developers initially offered-to restrict the use of the 
property to residential by filing a document called a "restrictive declaration." (Exhibit 49) This 
document is a legally binding document that would lock the developer and all subsequent buyers 
of the property into building the limited uses specified in the declaration. When the committee 
realized that the CPC could reject CB 10's request to limit the special permit to senior housing, 
the developers offered to further limit the uses of the property in the restrictive declaration to 
senior residential uses. The current draft contains language to that effect. 

It must be stressed here that even without a restrictive declaration being filed, any special permit 
granted to the developers by CPC would automatically be limited to residential use by the terms 
of the enabling regulation. On the other hand, any building built without a special permit would 
have to conform to the SBRD. And as mentioned before, the evidence points to the developer's 
intent to build senior housing regardless of any restrictions or declarations. Thus the advantages 
offered by the declaration, as opposed to receiving no restrictive declaration at all, are actually 
minimal, amounting to nothing more than a difference between residential and senior residential 
use. 
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D. Binding Effect 
At a committee meeting before the May hearings Tom Tafuri, an independent, expert witness 
appeared before the committee. Mr. Tafuri is a respected title specialist well known to attorneys 
and brokers in the community. Mr. Tafuri testified that, in general, restrictive declarations are 
enforceable unless they arc against public policy. For example, a declaration restricting the use of 
the land by race or sex would not be enforceable. There is no reason to presume or believe that 
this declaration would be against public policy. 

Witness John Cruz appeared on behalf of the CRBR. Mr. Cruz is also a respected title specialist 
who provided good support for his positions. Mr. Cruz, like Mr. Tafuri, testified that restrictive 
declarations are binding on the declarant and are enforceable. 

Mr. Cruz had questions about who had standing and capacity to enforce the declaration according 
to its terms. These issues are dealt with below. Mr. Cruz also questioned who could afford to 
enforce these declarations in court, if violated. This point is also dealt with below under 
"enforcement". 

The committee finds, based on the evidence of two zoning experts, that the proposed 
restrictive declaration is bindin u on the develo er. 

C_Duration 

Both Mr. Tafuri and Mr. Cruz testified that the declaration in question will "run with the land." 
That means that the restrictions will be binding upon the developer and all future owner's of the 
land. 

The committee finds that the proposed restrictive declaration will bind the developer and 
all future owners of the land. 

D. Recording 

The developers have agreed to give the restrictive covenant to an attorney or official of CB10's 
choice to be held in escrow pending the issuance of building permits. The person holding the 
restrictive covenant would then be responsible for recording the document with the county clerk 
upon the issuance of the permits. By agreement the developers will advise us when the building 
permits are issued. However, prudence dictates that this be checked by CB10 from time to time. 

The purpose of the declaration is to assure that the community will get senior housing if the 
developers get the necessary zoning change. Thus, the developers reserve the right to withdraw 
the declaration if any lawsuits are filed within six months of the issuance of the building permit. In 
the absence of this clause a successful or prolonged suit after filing the declaration would leave 
the developers, either legally or practically, without a special permit for five stories but restricted 
to building senior housing on the lot within the confines of the SBRD. 
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The committee finds that the proposed restrictive declaration may be recorded upon the 
issuance of building permits for senior housing to the developers by the department of 
buildings. 

E. Enforcement 

1. The Cruz Arguments 

Though Mr. Tafiiri and Mr. Cruz agreed that the restrictive declaration is binding and enforceable, 
Mr. Cruz believed some parties named in the declaration did not have the capacity to enforce it. 

The document (Exhibit 49) states that it is being entered into for the "benefit of all land lying 
within a one half mile radius of the [subject lot]." In further states that it may be enforced, "In 
addition to those who may otherwise by law" enforce it, by 1) any owner or tenant of property 
located within 1000 feet of the premises, 2) any agency or authority having jurisdiction, 3) 
Community Board 10 or its successor or 4) by any elected official representing a district in which 
the premises is located. And still further, the document states that it may only be changed or 
modified upon a majority vote of Community Board 10. 

Mr. Cruz agrees that landowners within one thousand feet may enforce the declaration but he 
argues that CB10 is not a legal entity, like a corporation, and thus has no legal capacity to sue or 
be sued and cannot enforce the restriction. He also argues that elected officials or governmental 
agencies can only act within their scope as arms of the municipality. He points to a recent 
decision, City of New York v. Dc/afield (Exhibit 50) and states his belief that the case holds that 
the City does not have the standing to enforce a restrictive declaration unless it, the City, is a 
party to the agreement. Mr. Cruz states that the city is only a party to the agreement if the 
restrictive declaration was issued as a condition of a zoning change granted to the applicant. In 
our situation it is presumed that the City will not require such a restrictive declaration because, as 
Mr. Minkin explained, CPC, as a matter of policy, no longer uses the restrictive declaration as a 
tool of zoning though it did so for many years. 

Although Mr. Cruz is of the opinion that the landowners within one thousand feet may enforce 
the restriction, he believes that such enforcement would be too costly since it will require court 
action against well monied adversaries. Mr. Cruz therefore believes that the protection given is of 
little value. He believes that the remedy is to have CPC incorporate the restriction in the zoning 
change. 

2.Analysis 

While Mr. Cruz makes very persuasive and credible ,arguments, the single case cited by Mr. Cruz 
has substantially different facts from the matter before this board. Without delving into detail, 
attorneys on the committee have reviewed the Delafield decision and believe that Mr. Cruz's 
conclusions are questionable. Moreover, the developers have presented evidence of another 
declaration naming a community board as a beneficiary, and thus an enforcer, of the declarations. 
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(Declaration- Exhibit 51) It is impossible to predict what a court would do with the declaration 
before this committee. 

Regardless, to protect the community, for the purpose of this analysis, the committee must 
assume the worst to be true, that as Mr. Cruz claims, C1310 and the City do not have the standing 
or capacity to enforce the declaration . Even when analyzed from that perspective it still appears 
that the declaration offers substantial protection to the community. 

The standard way of enforcing any agreement or restriction is through our courts. There is no 
other method of enforcement. If the committee accepts that it is too costly to enforce this 
agreement then the committee would be compelled to .reject all conditions and restrictions placed 
on any variance or zoning change as being too costly to enforce. Though Mr. Cruz's criticism is 
well taken in this respect, it is a criticism best addressed to the court system, not the developers. 

Moreover, within 1000 feet of the lot there are literally thousands of residents, all of whom Mr. 
Cruz agrees may enforce this restriction. Within 1/2 mile - the class of landowners who are 
benefitted and who thus have a legal right to enforce the restriction- there are thousands more. 
Multiple parties can join to enforce common rights and reduce the cost. And as recent local 
issues have shown (UA controversy, Owl's Head Hotel, garbage site, etc.) local lawyers seem 
more than pleased to donate their time to civic causes. Thus, to a large extent, cost is overrated 
as a roadblock to enforcement. The restriction is a valuable, enforceable legal right to thousands 
of residents in the community even if the City and CBIO cannot enforce it. If they can, so much 
the better. 

Moreover, though we agree with Mr. Cruz that it would be better for the City and CB10 to have 
the right to enforce the restriction by incorporating it in the zoning change, that is no panacea 
either. The community has no guarantee that the Community Board of 2099 will have the money, 
the time or the inclination to enforce a breach of the restriction, and the same is true of the City. 
The decision of a governmental agency to enforce its many rules is a function of time, money and 
politics. It is for that reason that it is not particularly important that the committee arrive at a 
decision as to whether the restriction is enforceable by governmental agencies and officials. The 
important thing is that it is enforceable by the residents in the area. It is the residents who will 
suffer the consequences of a breach. 

The committee notes that even without the right of enforcement, CB10 retains control of the 
declaration because of the clause stating that the document can only be amended by a majority 
vote of CB10. In legal terms this is called a "condition precedent". That means that the board's 
vote is a condition that must be met for a future owner to change the restrictions. That does not 
require that CB10 be an entity. If a future owner attempts to violate the restrictions, any resident, 
within one thousand feet, could enforce the condition precedent and force the owner to bring the 
matter before CB10 for a vote. .'. 

The committee finds that the restrictive declaration is binding on the developers and all 
future owners and enforceable by landowners and tenants within one thousand feet of the 
subject lot. 
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The committee finds that the proposed restrictive declaration gives sufficient protection to 
the community to assure that no commercial projects are again built on the lot and to 
assure that the project to be built by the developers will be senior housing. 

The committee finds that the restrictive declaration may only be amended, modified or 
canceled by a majority vote of CB10. 

The committee makes no finding with respect to the enforceability of the restrictive 
declaration by city agencies, elected officials or Community Board 10. 

G. Future Zoning Change to Residential Use 

The methods of land use restriction being sought to enable the senior assisted living project are 
cumbersome. But the bottom line is that they should work in this situation. 

From a practical point of view, it may seem to make more sense simply to change the use on the 
lot to low rise residential to prevent all commercial uses. But a re-zone at this time, to a lower 
usage and bulk, would be of no value in preventing onerous commercial uses built under the 
SBRD because the developers would be grandfathered under the current zone. 

However a re-zone eliminating commercial uses would be binding on future developers of the 
land. After the senior project is built it would behoove the board to take appropriate steps to 
have the lot re-zoned accordingly. This re-zone would eliminate the applicability of the new 
special permit. 

The committee finds that the board should seek to re-zone the 69 street lot to remove all 
commercial uses after the senior housing is built. 
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The committee finds that the proposed senior assisted living will not pose a traffic problem 
for the vicinity and further finds that the senior assisted living facility will help to reduce 
parking congestion in the community. 

)3. Sewer and Water 
There is no evidence that the sewer lines are inadequate for use. There is no evidence that the 
senior assisted living project will compromise the volume of or quality of the available water. The 
EAS (Exhibit 44) considered these factors and found no cause for alarm. 

The committee finds that the building will have no impact on water quality or efficient 
operation of sewers in the community. 
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XI. Other Environmental Concerns , 

A: Traffic and Parking 
Amongst the hottest issues in the Bay Ridge area are parking and traffic. To have this application 
certified the developer was compelled to file an Environmental Assessment Statement (EAS - 
Exhibit 44) with the DEP. The DEP issued a negative dec. (Exhibit 45) Thus the DEP found no 
reason to believe this project will cause any environmental problems. 

Amongst the things considered in the EAS was traffic and parking.. The difference between the 
multiplex traffic and senior housing is staggering. The EAS shows that the multi-plex would 
generate up to 675 vehicle trips per day during the PM hours. This compares to an senior assisted 
living project that will generate only 40 vehicle trips per day. (EAS - Exhibit 44) 

This development is one of the few parking reducers to be built in Bay Ridge. The building will 
provide approximately 142 parking spaces because the zoning resolution requires that. But the 
elderly in need of assistance seldom drive. Thus, 60 of the spots will be used during the day, 
primarily by staff. The remainder of the spots will be available to the general public as monthly 
parking. (Testimony of Minkin and Tambasco) As stated before, this will be true valet parking, 
not the type used on Third and Fifth Ave. restaurants. (Exhibit 46) 



XII. Project Desirability and Feasibility 

A: This Matter is a Zoning Issue. . 

The committee believes that this matter is purely a zoning issue. How the developers operate the 
senior assisted living facility after the project is built is not a matter before this committee. On the 
other hand, despite prior statements to the contrary, (Exhibits 52, 53, 54 and 55) critics of the 
project now denounce the proposed use, claiming that it is wrong to trade zoning for what they 
consider to be inferior senior housing. el,vsclipping - Exhibit 56) 

However, the proposed zoning change harkens back to the 1996 Bay Ridge UA Task Force 
agreement (Exhibit 57) which was forged to ban the theater, not to obtain senior housing. The 
primal)) purpose of this proposed zoning amendment is to extirpate the multiplex theater and 
other commercial uses from a residential community. Senior housing is an added benefit, but it is 
not controlling. The developers are giving up all commercial uses, and all non-senior residential 
uses on this lot forever. That is substantial consideration for the zoning change. 

For these reasons the committee believes that the inquiry on the proposed use should be limited to 
assuring the community that, if the special permit is granted, the proposed senior assisted living 
use would not be a greater burden on the community than the most onerous commercial uses that 
could now be built as-of- right. 

B. Nature of the Proposed Senior Assisted Living Project 

Senior assisted living is new in the senior housing market. It is not licensed or regulated by the 
government but it is generally recognized as having a niche in the market. Senior assisted living 
caters to those seniors who need some help with some chores of daily living, buttoning a blouse 
for example, but who do not need skilled nursing care. Senior assisted living falls somewhere 
bctween independent living and a nursing home. 

This facility proposed will be operated by Atria Senior Quarters, Inc., will have 192 units and it is 
expected to accommodate about 220 seniors if 30 of the rooms are shared by two. There is also a 
wing on the second floor for early Alzheimer patients who have not progressed to the point where 
skilled nursing care is necessary. 

According to witness Evan Kaplan, a senior officer of Atria, this is a high end facility. Rents for a 
one bedroom apartment start at $3400 per month. A shared facility would cost each roommate 
about $2000. But "rent" is somewhat of a misnomer. Although each resident will have his or her 
own apartment, complete with kitchenette, the rent includes three meals per day served in a dining 
room. The rent also includes a cleaning service once per week, linen and laundry service and 
utilities (not cable or telephone) (Atria brochure for Kew Gardens Facility - Exhibit 58) 

In addition to the apartment, the facility includes lounges for socialization on each floor and an 
entire floor of common space on the cellar level. The facility includes such amenities as a library, 
billiards room, activity room, beauty parlor and more. A spacious outdoor area is accessible from 
the cellar level and will include gardens, benches and a gazebo. A bus takes seniors shopping in 
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the local neighborhood. A full staff is on duty during the day and some staff are present twenty 
four hours per day, seven days a week. 

If greater levels of care are necessary, incremental charges are charged so that each person pays 
for what he or she needs. For example, if someone must monitor the administration of medicine, 
that service is provided at an extra care charge. 

Residents will only be turned out of the facility,,if they need skilled nursing, are a danger to 
themselves or others, or are unable to pay the rent. Mr. Kaplan stated that total depletion of 
resident resources has not been a problem with Atria. It does happen, but rarely. While Atria 
does not screen its prospective residents for the ability. to pay, Mr. Kaplan stated that the monthly 
fee is itself adequate to screen those who could not afford the services. A report by witness Susan 
Brecht, a senior issues consultant retained by Atria in connection with a marketing survey and 
other matters stated that this has generally not been a problem in the industry and, where it is, 

Atria works with the resident to place him or her elsewhere. 

Desirability of an Senior Assisted Living Project in CBI° 

Three experts testified in gerontology, Rosemary Bakker (for the CRBR), Susan Brecht (for the 
developers) and Judith Grimaldi, independently. All stated that there is a need for senior assisted 
living in the Bay Ridge Community. Ms. Grimaldi stated that 20% of the seniors in Bay Ridge 
could afford and benefit from a senior assisted living facility. (Newsclipping - Exhibit 57A) Since 
there are about 25,000 seniors in Bay Ridge alone, that means up to 5000 Bay Ridge seniors 
could avail themselves of this project's offerings. 

The committee notes that opponents have criticized this project because the need in Bay Ridge is 
for affordable senior housing, like Shore Hill. Doubtless they are correct. But it must be clear that 
"affordable' senior housing is not an available alternative to this senior assisted living project. At 
least three witnesses opposed to the development on the ground that Bay Ridge needs affordable., 
senior housing were asked to explain how rejecting this project would create even a single unit of 
affordable housing. None could do so. Rejecting this project will not help the low income senior. 
It will penalize the higher income senior who desires to stay in Bay Ridge. 

The committee finds that there is a need for senior assisted living facilities in Community 
Board 10. 

Likelihood of Success of Such a Project on This Site, 

All three senior experts who appeared before the committee stated that the fees contemplated by 
Atria are in line with those charged elsewhere. 

As stated before, one senior expert testified that up to 20% of the seniors in our community could 
benefit from this facility. The CRBR senior expert believes there is room for such a facility. The 
developer's senior expert, Susan Brecht, did a marketing analysis for the developers which 
included a much larger area than Bay Ridge. (Brecht marketing analysis, Exhibit 58A) It must be 
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remembered that while the CRBR focuses on the needs of Bay Ridge only, the developers, who 
afe in business for profit, feel no such restraint. They predict residents will come from much of 
Brooklyn and Staten Island. Ms. Brecht feels that this is one of the most fertile markets for a 
facility of this type that she is aware of. She works primarily in the Northeast but has experience 
all over the country. 

One member of the committee commented that she had done her own research and determined, 
based on an extrapolation of the 1990 census. data, that well over 3000 seniors in our community 
would have incomes sufficient to afford this type of housing. 

Ms. Brecht explained that the income levels necessary.to be in senior assisted living are much 
lower than expected. One recent study, cited by Ms. Brecht, showed that while the average fees 
paid by one study group for senior assisted living was about $24,400, 64% of those seniors 
reported incomes of less than $25,000. This seems to suggest that families are helping or there is 
more income than reported. 

Atria Inc., recently merged with Kapson Senior Quarters, Inc. and became Atria Senior Quarters. 
Atria operates over one hundred senior facilities of different types nationwide with over 13,000 
residents and operates 17 senior assisted living facilities in the metropolitan area. (Internet data on 
Atria - Exhibit 59) All are successful. At a recent Committee meeting board member, Debra 
Jamet, advised that she had checked Kapson's record with Albany and found that there were not 
an unusual number of complaints against Kapson and they had a good reputation. Ms. Grimaldi 
testified that she believes Kapson was a "good show" (also see Newsclipping, Exhibit 57A) but 
she knows little of Atria and has no opinion on the new, merged entity. 

The committee finds that Atria is a qualified and experienced operator of senior assisted 
living facilities. 
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The critics of this facility believe it will fail because of such operational factors as size and 
elevator placement. But the evidence, from the witnesses, the statistics, and even recent articles in 
the New York Times, suggest that senior assisted living is quite variable. What appeals to one 
resident may not appeal to others. Ms. Baklcer's opinion that the facility is too large is neither 
better nor worse than Ms. Brecht's, it is merely different. Moreover, Ms. Bakker's numbers were 
based on national studies while Ms. Brecht's were based on the metropolitan area which is more 
pertinent. It is quite evident that, despite the best efforts of the CRBR to portray this facility as 
nearly unique in size, that many facilities in the NYC area are of similar size and successful. 
(Brecht Chart - Exhibit 60) 

The arguments about apartment size appear to be more a quibble than a substantive argument. 
(News article - Exhibit 61) Like all people, some seniors will prefer a larger apartment, but some 
will like a smaller apartment. These apartments appear to be in line with other successful Atria 
facilities (see Exhibit 60) and national averages recited by the CRBR. (Exhibit 61) 

The elevators are placed in such a manner as to minimize the distance a resident must walk. The 
developers' architect states that the elevators are sufficient for this building based on 
consultations with Atria, elevator experts and with the elevator companies. They are satisfied that 



the elevators are sufficient. As was pointed out at the hearings, the location and sufficiency of the 
elevators will be marketing points. It is not in the interests of the developers to skimp on 
elevators. 

The committee finds that the senior assisted living facility will likely be a success. 

Potential Alternate Uses Ifa Special Permit ts Rejected. 

If a special permit is rejected the current zoning remains in place. This zoning is the same zoning 
that gave rise to a theater. Thus, a theater remains a possibility. 

The CRBR have long criticized anyone who recited this fact as engaging in threats. But it is not a 
threat, it is a reality. Even if it is perceived as a threat, it is a real one. 

As previously stated in this report, it would be meaningless to speculate what will be built in the 
future if the special permit is rejected. We can only recite what can be built and then hope for the 
best. Nevertheless, within the range of uses available, there are simply too many onerous 
commercial uses, that could harm that area of Bay Ridge, for us not to take stock of them. It is 
simply no answer to this possibility for the opponents to claim that they will fight any uses they 
deem detrimental under the SBRD without explaining in detail how they plan to do that. The 
developers have the legal right to employ the uses permitted under the SBRD. While the CRBR 
may continue to nip at the heels of the developers, ultimately a project will be built. The strategy 
of the opponents, while well meaning, exposes the residents near the lot to devastating losses. 

One committee member asked virtually every witness what he or she would prefer to see built on 
this lot and how he or she proposed to impose such a project on private developers. Not one 
witness was able to give a substantive answer to this question. One suggested "negotiation." 
While undoubtedly heartfelt, that witness misses the fact that the community has negotiated with 
the developers for three years. Yet each time an apparent accommodation is reached the CRBR 
continue to protest. It is highly doubtful that the developers would agree to enter into more 
negotiations with the CRBR given the history of this project. 

The alternative uses available, in the event the Special Permit is not granted, are set forth earlier 
in this report at page 8. 

Potential Alternate Uses if Special Permit is Granted 

Assuming that a special permit is granted, and the project built, assuming the special permit 
contains no language limiting the permit to senior housing or even to residential uses and further 
assuming that no restrictive declaration is filed, the building could still only be a residential use 
unless the building were demolished in the future. In that case the lot would revert to commercial 
uses within the confines of Area A of the SBRD. However, as stated before, that contingency can 
be eliminated by re-zoning the area to low rise residential after the developers have completed 
their construction. 
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XIII. Project History With Community 

A: Legality of Lot Consolidation 

Witness Irving Minlcin, Esq., attorney for the developers, advises that the lot consists of four tax 
lots owned by one entity. Pursuant to the zoning law that makes this one zoning lot which can be 
built upon as one lot. (See ZR12-10 - definition of zoning lot - Exhibit 62) The consolidation was 
legal. 

Legality of the Multiplex Theater 

As previously explained in this report, the developers had an absolute legal right to build a theater. 
Though the critics can fuss about the precise size of the theater there is little doubt that a 
substantial theater can be built. Moreover there is no doubt that the developers intended to build 
it. The lot was actually being excavated at the time it was stopped. 

Project Evolution after Stop Work Order 

1. Task Force Agreement 
Effect of Agreement on Current Construction 

Even before the DOB had ordered the work stopped because of the open space issue raised by 
Councilman Albanese the developers had entered into negotiations with then Senator Robert 
DiCarlo and Mayor Guiliani's office. In May 1996 Deputy Mayor Rudolph Washington 
announced at a press conference held at the site that the theater would be eliminated if the 
community worked with the developers to find a comparable alternative. (Newsclip and Letter 
from DiCarlo - Exhibit 63) 

The Bay Ridge UA Task Force was formed by Councilman Albanese and, after many months, 
entered into an agreement that provided the developer with a taller and bulkier building in 

ekchange for eliminating all obnoxious uses, including a theater. (Agreement, Exhibit 57) 

As a result of that agreement the developers went back to the drawing boards and after many 
months proposed senior housing or residential to the community and the community board. It 
was endorsed overwhelmingly. 

Compliance with the Agreement 

i. Compliance by the Developers 
The Task Force discontinued meeting in December 1996 after the developers proposed the senior 
housing alternative. Councilman Albanese explained at the hearings that the Task Force had done 
its job and then entered into a monitoring mode where the Chair of the Task Force, Steve 
Harrison, answering to Councilman Albanese, made sure the developers were in substantial 
compliance with the agreement. When Councilman Marty Golden was elected, he too continued 
the monitoring mode. Councilman Golden has been a long time proponent of the Task Force 
solution. 
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The developers have in all respects complied with the terms of the agreement and have, in 

virtually all respects, improved upon the bulk parameters permitted by the agreement. They have 
also chosen one of the least burdensome uses permitted under the agreement. 

ii. Compliance by the Task Force 
The Task Force's primary responsibility was to support the developer's request for a zoning 
change. The Task Force wrote a letter to CB10 expressing that support. The Task Force has 
complied with its obligation. 

c. Effect on Agreement and Construction If Special Permit is Denied 

There are different opinions as to whether the Task Force agreement is still enforceable since, by 
its terms, the developers could withdraw from the agreement after a certain time period. 
Nonetheless, the parties have continued to abide, by the agreement's substantive terms. So the 
practical effect was to prevent the construction of any objectionable uses until the terms of the 
agreement had been complied with. However, the agreement is very clear that if CB10 votes 
against the zoning change or the zoning change is not granted the developers can declare the 
agreement null and void. As a result the situation will revert to where it was before the Task 
Force agreement was signed in 1996. A theater would again become an option as would all other 
uses listed on page 8. 

D. Community Integrity Issue 

1. The Issue 
The Task Force entered into the agreement by a vote of 15-6. The agreement had the written 
endorsement of Councilman Albanese, Senator DiCarlo and Assemblywoman Eileen Dugan. 

In February, 1997 the developers presented a plan to the community that contained all the 
pa'rameters of the new project. However, the proposed building was 180,000 square feet and was 
for either senior assisted living, residential or a combination of both. (1997 Plans - Exhibit 64) 
The current proposal is scaled back to 102,000 square feet and senior assisted living only. 

Witness Dean Rasinya, at the public meeting, with the consent of CB10 Chair John DeMartini put 
the question to the community as to whether it wanted to continue to fight the developers or 
accept the six story residential option because it would be beneficial to the community and our 
seniors. The community voted, almost unanimously, for the residential option. (See transcript of 
Rasinya vote - Exhibit 65) Hundreds voted "for," only three or four voted "against". Mr. Rasinya 
told the developers, in public, that if they went with their plan, his group, the CRBR would "back 
off'. But they did not. (Newsclipping, Exhibit 66) 

Less than one week later, CBI°, itself, voted to support the concept of a six story, senior assisted 
living facility at the site, the same one the community had voted for a few days before. (CBI° 
Minutes, February 1997 - Exhibit 67) CB10 supported the proposal, by a wide margin, and 
District Manager Denise Virga sent a letter confirming the vote to the CPC. (Exhibit 68) 
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Relying upon these promises and votes of support, the developers proceeded with the senior 
assisted living project and did not build a theater. 

Then, in December of 1997, Mr. Rasinya caused CBIO to reconsider Ms. Virga's letter to CPC of 
Feb. 1997. The board, on motion from the floor, again voted to affirm Ms. Virga's letter. (See 
CB10 Minutes for December 1997 Exhibit 69 and Rasinya letter - Exhibit 70) 

2. The Effect 
The building being proposed is, in all respects, a better concept than that suggested by the Task 
Force and this Board in 1997. While we, as a Board, have a legal right to give a thumbs down to 
this project at this time, we must ask if we are being fair to do so. As former Councilman 
Albanese stated at the hearings, there is clearly an issue of community integrity involved here. 
The committee concurs. 
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XIV. Recommendations 

The following are the recommendations of the Zoning and Land Use Committee to the Board: 

1) The committee recommends that the Board approve the applicant's request for a special permit 
pursuant to ZR Sec. 114-15. 

Committee Vote: 8 Yes, I No 
June 14, 1999 Board Vote 36 For 8 Opposed '0 Abstention 

Dated: June 7, 1999 

Respectfully submitted on behalf of the 
Zoning and Lind Use Committee, 
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1 recusal 

The committee recommends that the Board's approval be contingent upon 1)receipt of a duly 
executed restrictive declaration in the form agreed upon and 2) that the structure be built in 
substantial compliance with all current plans and renderings. 

Committee Vote: 8 Yes, 0 No, I Abstention 
June 14, 1999 Board Vote 

36 For 7 Opposed 1 Abstention 1 recusal 

Separate and distinct from the approval of the special permit the committee recommends the 
Board request the City Planning Commission to restrict the use of the permit to senior housing 
pursuant to the provisions of ZR Sec. 114-15. 

Committee Vote: 8 Yes, 0 No, I Abstention 
June 14th Board Vote 36 For 7 Opposed 1 Abstention 1 recusal 

The committee recommends that the Board authorize the restrictive declaration to be given to 
a pro bono attorney appointed by the Chair, to be recorded, at the expense of the applicant, 
pursuant to the terms of the restrictive declaration. 

Committee Vote: 8 Yes, 0 No, I Abstention 
June 14, 1999 Board Vote 38 For 5 Opposed 1 Abstention. 1 recusal 

The committee recommends that upon completion of construction of the senior assisted living 
facility that the Board apply for a re-zone of the lot at 40 Bay Ridge Avenue to remove all 

cogunercial uses. 

Committee Vote: 8 Yes, 0 No, I Abstention 
June 14, 1999 Board Vote 42 For 1 Opposed 1 Abstention 1 recusal 

The events of the last few years lead the committee to recommend that the Board conduct a 
comprehensive review of the Special Bay Ridge District with the intent of strengthening its 
original purposes and intents. 
Board vote 43 For 0 Opposed 1 abstention 1 recusal Committee Vote: 9 Yes, 0 No 

(att-C;01 
hn DeMartini, Chair 
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PRESIDENT OF THE BOROCH OF E\ROOKLYN 
RECOMMENDATION REPORT 

SPECIAL I3M' RIDGE DISTRICT 
ZONING TEXT CHANGE AND SPECIAL PEWAIT 

35027 ZRK ANO 090213 ZSK 

The Narrows Development, LLC hal submitted two applications to amend 
the SPeCial Bay Ridge District (SBRD) zoning text to establish 1 ipociti 
bulk permit, and for the granting of bulk waivers pursuant to that 
special permit. The proposed actions would facilitate the development of 
a vacant site Into tic-etory, 192-unit residential aisisted living 
facility for senior cili/ent In the area of Bay-Rldge, Community District 
10. 

BROOKLYN BOROUGH PRESIDENT'S HEARING 

On June 30, 'WA, the Prfaident of the Borough of Brooklyn held a public 
hea-ing on this application. Throe of the applicant's repreaentativet 
Presented the applications. There wag one weaker In favor of the 
applications and sixteen speakers in opposition. 

The representatives and speaker in favor of the ePPlicatlens discullad 
several issues: (s) the available public transit, (b) th building'a 
contextual bulk, (c) enhanced distance between the rear of the proposed 
building And the buildings frnntIng 70th atrott, (d) the proposed 
landscape design for the site's frontago, (o) the benefits of this 
building compared to the as-of-rioht bulk of a commercial building, If) 
the strong demand for market-rata assisted living units, (g) the 
widespread community support, and. (h) the elimination of a vacant site 
and the assu rance that the site would not be developed for undealrabla 
ccinmerclal uses. 

Speakers In opposition to the application, including State Senator Vincent 
Gentile, emphatired the importance of not violating the bulk protections 
afforded by SURD, and the adverie precedent that would be sat for 
developers of Potential sites by such action. They noted that thc 
proposed project exceeds R6 bulk standards and ii questionable in terms 
of meeting the special permit findings. Tho speale.ers furthor stated that 
enforcement of the proposed restrictive declaration is alio questionable 
and the propoled project, which Is also out-of-context with nearby 
mid-rise buildings which predate SBRD and Are located on smaller sites, 
Would also ObStruct harbor views. They maintained that tric urea's 
low-talc character should be maintained. 

The speakers further stated their belief that thc proposed density is not 
necessary to make the project profit4hle. They furthir stated, it is not 
fforthblo to the area's elderly population. 
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Several speakers stated that the project developer' have not maintained 
the site for more thin a decade. Tho developers said they would build a . 

multiplex theater if the housing was not approved. The speakers 
mtintained that this It not realistic given the lit.'s ilmitationa for 
1CCOIS to highways And public transit and capacity rettraints. FineIly, 
the oPootlents ttated that the Bay Ridge UA Task Force's position of 
endorsing a building that exceeds the bulk and height of Area A of 
511110, It not representative of the widespread community's view opposing 
this project. 

Noting the predorolnintly two-and three-story context of the homes along 
Bay Ridge Avenue, °wit Head Court, Narivwt Avenue ind 70th Street, 
the Borough Preticiont noted height Protection benefits atzociated with the 
StaRD. Some Of that* benefit; include minimizing the adverse impacts of 
changes to light arid air on surrounding protaerties and harmoniously 
blending the project With the existing character of the neighborhood. 
The Borough Pretident asked the Applicant's representative bow the 
project would meat the findings of the Proposed special permit. The 
applicant's representative referenced 2G buildings with a maximum height 
of aoyen stories that wore similar to the project, inciudino buildings 
thet exceeded the proposed floor area ratio by approximately 50 percent, 
located along MacKay Place, Narrows Avenue and Shore Reed. 
Additionally, the Owls. Head Court buildings exceeded the SBRD't 
permissible lot coverage and floor Area. According to the applicant', 
ropre-sontative, the site Is not the prototypical mid-block location 
intended to be developed according to SBRD. Instead. it is located along 
a commercial *treat that serves at the gateway to the G9th Street Pier and 
is tarved by public transit. 

The representetivr continued to explain that the project would not cast 
shadow's on adjacent buildings because adequate separation la chieved 
between the proposed project and adjacent building:. According to the 
representative, along Bay Ridge Avenue, this teparetion is Achittved 
through the combination of the width of that street and the intended 
front yard setback. At the southern end of the building. separation is 
achieved through the proposed provision of an overtired roar yard, that 
results in over 50 feet between the proposed project and tho buildings on 
the lots sharing the rear lot line with the site. In contrast, a 
commercial building is permitted to encroach the rear yard by up to a 
height of 23 feet forthe first floor. 

A Borough Pt- etident's staff Person asked if there would be any 
atturenctx that the drawings presented at the hearing would represent 
the project As approved for construction. The representative (tatcd that 
a letter clarifyino those assurances, with Attached relevant pions and 
renderings, will be sent to the Elorough President. 

Several questions were asked by the Borouoh President to the Department 
of City Planning's (DCP) representative rigardino spot zoning, the 
applicant's proposed restrictive declaration and how DCP determines the 
appropriate level of detail for the 'cirewings that accompany ULURP 
applications. 



In addition to the spookers at the public hearing, City Counciimember 
Martin Golden aubmIttad A letter in favor of the project end five 
additional people, Including ttow York. Stet, Assemblywoman Joan Mohnen, 
tubmitted written testimony in opposition to the project. issuat not 
already raised by Walkers pertained to the ibsince in the proposed text 
arnandnient of limiting tha use to elderly housing end of the proposal 
being in essence spot zoning. 

CONSIDERATION 

On June 14, lt100 Community Board 10 recommended approval of the 
applications subject to conditions, including: (s) that the structure be 
built in substantial compliance with all current Plans and renderings, 
end; (b) that CPC restrict the use of the spec.iti permit to allow senior 
housing 

The rate of growth in the number of eldery-Only households in Brooklyn 
is Increasing. A growing proportion of these households desire, or 
require, one or more forms of ateletance to maintain independent living. 
The underlying standards of Aria A within the SBRD *pricer to be a 

deterrent to the facilitation of such specialized housing for the elderly 
with appropriate social services. 

The Borough President believes that the applicant proposes bulk 
modification; that exceed the standards of the underlying RG district. 
Because the requested bulk modifications are excessive and dditIonil 
requirements or limitations arc absent, the Borough President believes 
that the project does not meat certain finding, of the proposed special 
permit. In particular, the proposed project does not blend harmonioutly 
with the insitting character of the neighborhood. Tht proposed project 
would reault in advert* impact; based on the density provided and it 
would adversely affect the light and air of surrounding properties. 

Thn Borough President believes that;the Project should not proceed 
unties; changes for appropriate conditions and safeguards that minimize 
adverse effects on the surroUnchng area are mandated by the City 
Planning Commission (CPC) or the City Council. He be/levet that 
ttandards exist in the Zoning Resolution': Quality Housing Program for 
the underlying TIG diatrict that would adequately serve at the basil fur 
ettablishing limitt or requirement: for floor area, building cosier-age, 
density and parking, 

The intent of the proposed project is to provide a facility for elderly in 
need of certain service: to maintain an Independent living arrangement. 
However, the proposed provision of parking According to tho perking 
requirement: of the Zoning Resolution are excessive given that the 
intended occupants may be less likely than other households to own an 

automobile. Requiring parking bated on the underlying parking standard 
would burden the prnject with an unnecessary construction cost based on 

a dubious demand. 

The Borough Pretidnnt bilievet that Additional standards are necessary 
for restricting the 10Cetion Of bulk exceeding certain height, and for 



both regulating obitructIoni arid requiring Improvements In the roar yard 
open space These standards are necemary to minimize possible adverse 
effect' to the residents with rear yards adjoining the projoct 
Standard' exist for areal arid C of SORD that would appropriately 
address these 1111101. 

The project's proposed hih 21 foty-fiy feet; however, the Borough 
President believes that It is not possible to exceed the existing required 
heIgnt limit a( thirty-two fcet or three stories. without having 
significant negative impacts on surrounding properties. The eastern 
portion of the site that II west of Owls Head Court, if built higher then 
the thirty two (cat currently allowed would 'result in a bu;lcitng that 
would not maintain the existing scale and character of the community, and 
will result In adverse affects on the light and air for residents of Bay 
Ridge Avenue, Narrows Avenue, Owls Head Court and 70th Street. Thug 
Project should be mod if ind as specified In the..;recommendation section and 
Attachment A of this report. 

In addition, the Borough President acknowledges the need for adequate, 
a (forcible housing that provides indnpendant living opportunities fur the 
titf$rly population of Bey Ridge and ell of Brodklyn. :This project, as 

proposed, does not address that need. The Borough PresIdent believes 
that the development Ihould provide accommodations for a broader range 
of household incomes throc.gh an Internal crott subeiciy. 

As volunteered by the applicant's representative, the Borough President 
received e letter dated July 13. HOB notlr.g the applicant's agreement to 
substantially build the Senior Citizen Assisted Living facility based on 

the annexed plena arid renderings (copy attached). 

in response to the Borough President's inquiry regarding the drawings 
that were attached to the cartif:ed ULURP application, DCP submitted a 

latter dated July 14, 1999 stating that those materials are consistent for 
applications of this kind. DCP referenced elevation drawings as being 
pk rt of the drawng labeled as Site Plan. The Borough Pre ',dent believes 
that the architectural profession would concur that Height and Setback 
diagrams are not the equivalent of elevation drawings, and thnrefor*, 
would not Jerv CPC In making a proper determination in regard to the 
required findings, especially in regard to neighborhood context. light and 
air. Accordingly, the Borough Prsaident urges CPC to rely on his 
consideration for making its determination. 

RECOMMENDATION 

'Whereas, Community Board 10 recommended a p p rov a I of these applications 
subject to conditions: 

Whereas, it is the policy of the Borough Pratidtnt of Brooklyn to support 
and encourage private or public initiativta fOr aPeeli117ed housing with 
appropriate social services; 



Whereas, there is a flood to eccommodete Brooklyn's g rowing *Id, rly 
population, who desire or require, one or more forms of assistance to 

indepencfnt living; 

Whereas. the establishmant of the proposed spacial permit facilitates a 

private initiative with intentions to provide specialized housing for the 
elderly with appropriate social services; 

whereas, the grant.ng of bulk modifications should be predicttad on 
addrntsing the need to ficilitate much needed housing for the elderly, 
Who desire or need, ono or more forms of assistance; 

Whereat, the applicant Proposes bulk modifications that excised the 
standards of the underlying RG zoning district; 

Whereas, toed on the applicants requested action& the project would not 
meat the findings of the proposed spacial permit with respect to 
harmoniously contextual context, adverse impacts bitted on the domity 
provided, and the projct't effect on light end air to surrounding 
properties of the existing noighborhood; 

Whore's, the City Planning Commission may prescribe appropriate 
conditions and safeguards to minimize advet.s. effects on the surrounding 
aroa; 

Wheress, tha Zoning Resolution's Quality Houting Program standards 
provide for a suitable basis for establishing floor area, building 
coverage, density and parkIn9 limits or raquiremonts: 

Whereas, the Special Bay Ridge District stendards for areas 0 end C. 
provide for a suitable basis for astablIshiog standards for rettricting 
the location of bulk exceeding a certain height, for restricting 
obstructions, and requiring Improvements In the rear yard ONO space; 

Whereat, the maximum height within..the Midtslock Pretervstion Area it 
thirty-two feet or three stories, whIcheyer It lass, and should not be 
exceeded on the eastern portion of the site; 

Whereas, there Is a need for adequate, affordable housing with 
independent living opportunities for the elderly population of nay Ridge 
and Brooklyn; 

Whereas, the proposed project should Incorporate an Internal cross 
subsidy In order to accommodate a broader range of household incomes; 
now be it 

Resolved, that the President of the Borough of Brooklyn, pursuant to 
Sections 107-c and 201 of the New York City Charter end based upon the 
considerations described in this report, recommends to the City Planning 
Commission and the City Council: 11) epproypi pf 980217 ZR1c,and (21 
diSaPProval of 9K2_113...51( vbj,ct to the followln_g conditions: 



1) That the City Planning Commit'Ion end/or City Council prescribe 
the following appropriate conditions and sereguerds to minimize 
*dyers* affects on tha character of the IUrroundln9 
several of these conditions are depkted graphicelly it Attachment 
A) 

That rosidentisl use be reatricted to elderly housing. 

That for elderly housing, required zoning bulk standards 
shall not be further modified In excais of the following 
maximum standards pursuant to the Zoning Resolution's 
Quality Housing Program. The following standards have 
been calculated based on th tite's weighted average of 
being governed by wide street/corner tot (23 .7515) end 
narrow otreet (76.25t) limits. 

Floor Are Ratio: 2.39 
Floor Area: 100,00 square feet 

Percent Lot Coverage: 64.75 
Lot Coverage: 27,270 square feirC 

Lot Arse per 1)v/tiling: 265 square feet 
Dwellings: 180 

That for elderly housing, required parking st;ndards shall 
not be further modified In excess of tho following minimum 
Itrndartis pursuant to the Zoning Resolution's Quality 
Housing Program. 

Required Parking per Dwelling: 50t 
Required Parking: BO spaces 

That for elderly housing, pursuant to IR SBRD 114-31, 
for any portion of the.f.development extending more than 55 

feet from the lot lint, such portion of the development 
which is beyond 53 feet from the front lot line shall not 
exceed 3 height of 40 feet. 

That for any portion of a development that exceeds 40 

feet, the requirement for a front yard may be waived. 

That for the rear yard, additional requirements for 
improvement; and Permitted obstructions In the open space 

be Purauant to ZR 513RD 114-271, regarding landscaping 
and surfacing; 114-272, regarding trees and plantings: 
arid, 114-202, regarding permitted obstructions. 

That the portion of the development granted authorizatiOn 
to exceed the 32 foot height limit, be limited to the 
portion of the site that Iles west of a line prolongated 
from the westerly right-of-way of Owls Heed Court. 



Attachments 

That the exterior elevition Is consistent with the 
meterlalc, design articulation end tones ss illustrated in 
thy attachmant to tha Ittor to th Brooklyn Borough 

. Preliclent from ths applicant's rap restntstiv dated July 
13, 1999 based on further modifications to comply with the 
above referenced conditions s-i . 

That thk project include an internal cros s subsidy to 
ch;avs and maintain a minimum of 20 prcnt of th. unas 

affordabli to area reeidents earning up to 60 percent of 
the medi en incomo of the sur unding olght)orhoods 

ari;i' Golden, F'residpt 
Borough of Brooklyn 
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July 13, 1099 

Hon. Howard Golden 
Preadult of the Oorough 
209 Joralemon Street 
Brooklyn, New York 11201 

119: Buy Ridge Eini9r Qvarter 

Dear Borough President Golden. 

As promised at your Public Hearing. dated June 30, 1999, on behalf dour client, we attach the proposed plans for the above project Our client agrees to substantially build the Senior Citizen Assisted Living facility as shown on the annexed plans and to construct the facade as shown on the annexed renderings. 

Do not hesilato to contact the undersigneci should you have any questions or require. 
additional information. 

Very truly yours. 

i/Jk- 

Vincent L Potrero 

VLP:st 

cc: Ms. Regina Myer 
Director, Brooklyn Oorough Office 
Department of City Planning 

Mr. Kirk P. Tzanices 
Chair, Community t3oard Ten 

Hon. Martin J. Golden 
Member of the City Council 
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