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 TAB 1 

 

DDC Faculty 

 

Kevin Donnelly, P.E., is Deputy Commissioner of Program Management. 

 

Michael Garrett is Director, Capital Payments. 

 

Charlette Hamamgian is DDC’s Agency Chief Contracting Officer (ACCO). 

 

Chris Igweatu, P.E., is the DDC’s Engineering Audit Officer (EAO). 

 

Lee Llambelis is Deputy Commissioner of Community Partnerships and STEAM Initiatives. 

 

Terri Matthews is Director of the City’s Town+Gown program at DDC. 

 

Eric Sattler, P.E., is an Engineer in Charge within the Infrastructure Division. 

 

    

Michael Shipman is the Director of Contracts for Competitive Sealed Bids. 

 

We would like to thank David Akey, Graphic Artist in DDC’s Office of Creative Services and Digital Strategy, for creating the charts in 

this OA Course Book. 
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TAB 2 

 

Introduction to Opportunity Academy 

 

The New York City Department of Design and Construction (DDC) and the New York City School Construction Authority (SCA) have 

collaborated with the Adult Education Division at LaGuardia Community College, a community college within the City University of 

New York’s system (LAGCC), to develop workforce development classes, known as “Opportunity Academy” (OA), to train office 

professionals as experts in the New York State (State) and New York City (City) public construction process, using both DDC’s and 

SCA’s processes as case study training settings.   The LAGCC instructors, in collaboration with DDC and SCA guest practitioner 

lecturers, will teach, from the perspective of the public construction agencies, some of the office administrative functions required 

of construction firms that are contractors and/or subcontractors on public construction projects. 

Students who graduate from the OA Course will know what public construction agencies require so that construction firms under 

contract for public construction projects can prepare and process payment requests, change order requests and project close-outs 

within established time frames.  Knowing what public agencies need from their vendors in order to process these items—and why—

will help graduates of this course who take jobs at construction firms prepare the required submissions so that the public agencies 

can deem them to be complete and ready for processing.   The administrative skills taught in this OA Course are among those to be 

found in the Officer Engineer job title and include preparing, coordinating, reviewing and assessing contract submittal documents 

and ensuring compliance with contract documents.  This Course Book provides the materials for the DDC component of this OA 

Course. 

Investment in public infrastructure and public buildings is important to overall economic conditions, and government has a public 

interest in supporting small business firms who depend on public works programs to become established and expand over time.   

Despite the presence of large firms in the construction industry, the predominant business model for construction firms is the small 
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business.  The City has heard from small construction companies about their need for people who are trained to understand the 

public construction process and, in particular, the details of the payment and change order processes during construction and the 

close-out process.   

It is socially beneficial to have small businesses, often emerging businesses, participate in the industry, growing into larger 

enterprises over time.  Yet small construction firms often face organizational capacity issues on public construction projects, which 

are subject to a high level of regulation and contract complexity.  Maintaining adequate cash flow at the contractor and 

subcontractor firm level on any project is an important factor for small business success and growth.   This OA Course is one way 

that the City helps to resolve some of the organizational capacity issues facing emerging and growing construction firms who have 

been awarded contracts to work on some aspect of the City’s large capital program.  This OA Course will teach you these processes. 

There is increasing demand in the construction industry for qualified professionals and non-professionals in the Science, Technology, 

Engineering, Architecture and Mathematics (STEAM) related professions and trades.    Not only is there an increasing demand for 

existing skills in the construction industry, but also there is increasing demand for new skills in construction.  Jobs in STEAM are 

projected to grow twice as fast as those in other industries.  STEAM and construction-related careers pay well, even at the entry job-

level, which includes project management, information technology, administrative and financial management functions.   
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TAB 3 

About DDC and Overview of New York’s Public Construction Process 

 
Introduction.  In this OA Course, you will learn how to assist staff at a contractor firm (Contractor) or subcontractor firm 

(Subcontractor), under contract for a public construction project, as they prepare successful documents so that the Contractor and 

Subcontractor with all contract requirements to get paid for work it completes on a public construction project.  On each Tuesday 

for eight weeks of this OA Course, a DDC staff guest lecturer will teach you the details of how the process works from the DDC 

perspective and how to prepare and submit these documents so that they will be complete the first time the Contractor or 

Subcontractor submits them.  

 

This overview of the City’s public construction process will introduce you to the City’s capital program and processes.  Government 

implements most of its public construction projects through contractual agreements with private construction firms—public-private 

partnerships in a general sense.   A good partnership requires that each party to an agreement understand the objectives, needs and 

constraints of the other party.  One common way to describe any City construction agency responsible for a public construction 

project is as the “owner” of the construction project or “project owner”, and the term “Owner” will be used throughout this Course 

Book to refer to the City or its agencies, as appropriate.   In addition, TAB 12 contains an index of defined terms used throughout this 

Course Book.    

 

To understand the objectives, needs and constraints of the City, as an Owner of construction, acting through its various construction 

agencies, such as DDC, it is first necessary to understand the purposes of the City’s public capital program processes from the City’s 

perspective.  The need to protect the public fisc, which is the technical term for the money taxpayers send to government that pay 
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for the provision of public services, is an important reason behind the kinds of information City construction agencies ask the 

Contractor and Subcontractor firms to provide, and at particular levels of detail and completeness.  

 

This following material provides an overview of the City’s public construction process, which is governed by federal, State and City 

laws.  It includes descriptions of the public processes that take place before a construction firm bids on a construction project.  Even 

though these processes happen before the construction firm becomes responsible for constructing the project, these processes have 

a significant impact throughout the construction process on the project that the contractor firm is responsible to build.   

 

This Course Book contains summaries of various statutes, rules and directives and the City’s standard construction contract for 

educational purposes only, and students interested in the statutes, rules, directives and contract provisions should refer to the 

actual documents.   

 

In addition, this Course Book contains a series of information charts designed to orient you within the overall process as you learn 

about aspects of the entire public capital project process.  The icon  indicates where in the overall process the Course 

Book information relates.    

 

Below is an infographic of the entire citywide construction process, from city-wide planning and budget activities to completion of 

the project. 
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New York City Department of Design and Construction.   Created in 1996, DDC manages the design and construction of public 

buildings and roadway infrastructure projects that are sustainable, resilient and responsive to the needs of the communities where 

the projects are located.  DDC has developed an array of programs and projects that respond to the dynamic needs of 21st century 

urban life.   DDC provides high quality civic-oriented design and construction services and solutions to enhance every community's 

contribution to the City's growth.  The construction of the City’s public buildings and infrastructure that DDC manages supports the 

City's cultural and economic success.  DDC’s Design and Construction Excellence program engages firms with exceptional design 

expertise and implements innovative processes that ensure high quality buildings and infrastructure are delivered to communities 

across all five boroughs.  
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http://www1.nyc.gov/site/ddc/about/contact-ddc.page 

 

http://www1.nyc.gov/site/ddc/about/contact-ddc.page
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DDC has two divisions directly responsible for managing design and construction of projects —Infrastructure and Public Buildings.  

The Infrastructure Division rehabilitates and reconstructs, as single integrated projects, the City’s sewer and water main 

infrastructure for the New York City Department of Environmental Protection (DEP) and the roadways on top of them for the New 

York City Department of Transportation (DOT) in all five boroughs across the City.  DDC has completed the design and reconstruction 

of more than 745 miles of new roadway, 735 miles of water mains and 588 miles of storm and sanitary sewers, with more than 

42,000 sidewalks and pedestrian ramps over the last decade.  The Public Buildings Division designs and constructs new or renovated 

structures, such as firehouses, libraries, police precincts, courthouses and senior centers, within communities across the City, for its 

24 client agencies that provide a variety of public services.  Although DDC manages the design and construction of public building 

projects and infrastructure projects, the DDC project type for this OA Course will be a standard roadway infrastructure 

reconstruction project (See TAB 11), and the SCA project type will be the public school building. 

 

    
 

Infrastructure Project: Reconstruction of the High Bridge (Manhattan) during Construction and at Completion   
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Public Buildings Project: New Construction of Public Safety Answering Center II (The Bronx) during Construction and at Completion 

 
As part of DDC’s design and construction mission, DDC enhances small business development and growth through business 

development initiatives and support under its Opportunity Central program, which includes monthly professional development 

workshops, open houses for interested construction firms, networking events and a construction mentorship program, and, under 

the City’s Town+Gown program, resident at DDC,1 this OA Course. 

 

                                                           
1  For information about Town+Gown, please see: http://www1.nyc.gov/site/ddc/about/town-gown.page. 

http://www1.nyc.gov/site/ddc/about/town-gown.page


 

16 

                                                                         

 

What is a “Public Works”?    DDC construction projects are considered to be “public works” under State law because (1) they 

primarily involve construction-like labor and are paid for by public funds (see The City’s Financing Program below) and (2) the 

primary objective or function of the project is use by the general public or the project provides some benefit to the general public.2  

When a project is a “public works”, important State laws apply to it, as well as City laws and rules, which are summarized below: 

 

• Prevailing Wage Rules Apply.  First, construction workers on public works must receive “prevailing wages.”3  During the Great 

Depression during the 20th century, the federal government began to regulate construction worker wages on public construction 

projects by establishing prevailing labor rates for certain construction trades and mandating public Owners subject to federal law 

to require contractors bidding on public works to pay their employees these established wage rates.  The objective of the federal 

regulation, known as the Davis-Bacon law, was to standardize local market wage rates, “based on prevailing area pay scales,” in 

order to limit the ability of contractors with a lower wage structure from outside a particular depressed local construction 

market from bidding in that market and undercutting the local contractors in that depressed local market.  After the adoption of 

the Davis-Bacon law, many states, including New York, adopted state-wide versions of the federal prevailing wage law.4   

  

• Design-Bid-Build with Award to Lowest Price Bid by Responsible Bidder.  Second, public Owners of public works in the State, 

which includes the City, are limited in the way they can deliver their projects due to the required procurement and contracting 

methods.5   The way City construction agencies enter into contracts with construction firms to construct public works projects is 

both a procurement process under the law and also a service delivery method, often referred to as the “Design-Bid-Build”, in 

                                                           
2  De La Cruz v. Caddell Dry Dock and Repair, 2013 N.Y. Slip Op. 04842, p. 5.  In New York, the application of various public construction processes turns on 
whether a project is deemed a “public works”, which is defined by case law, not by the statutes in which the term appears.  
3  New York State Labor Law, Section 220 and New York State Constitution, Article 1, Section 17. 
4  Gerald Finkel, The Economics of the Construction Industry (Armonk, New York, 1997), p. 39. 
5  New York State General Municipal Law, Section 103; New York State Finance Law, Section 163. 
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practice. 6  Design-Bid-Build not only refers to the separation of the Design phase from the construction—or Build—phase, it also 

refers to the method of solicitation—open competitive bidding with award to the contractor that proposes a responsive bid at 

the lowest price, which the construction agency deems to be a responsible vendor under applicable laws and rules.   

 

In general, the Design-Bid-Build methodology requires any City construction agency, as project owner, to separate the Design 

process, the Bid process and the Build—or construction process, which under other methodologies are combined in different 

ways.  In general, these rules, as described in greater detail below under Wicks Law and PLAs, require a City construction agency, 

as project owner, to: 

 

• advertise and procure professional design services first, in order to commence the Design phase when the design consultant7 

designs the project and creates design specifications and contract documents for the Bid process;    

• use the designer’s work product—the project design and related specifications—to create the bid package, described in 

greater detail below in TAB 5, Contents of the Bid Package (the Bid Package), which includes the construction contract that 

will apply to the project (the Contract), for construction firms interested in learning more about a noticed public construction 

project and contemplating bidding (Interested Bidders) to bid on;  

• commence the Bidding phase by (a) publishing a public notice of the project containing the rules of the open competitive 

bidding process for that project and (b) making the Bid Package available to all Interested Bidders who may submit the price 

at which an Interested Bidder would perform the work if the Owner were to award the Contract to that Interested Bidder, 

and award the project to the Interested Bidder(s) whose bid or bids represent(s) the lowest responsible price(s) for the 

project (Contractor), which commences the third part of the delivery process known as the construction or Build phase.  

                                                           
6  Other procurement process/service delivery methods include design-build and construction-management-at-risk, which the City is not authorized to use 
under current law. 
7  On some of DDC’s infrastructure projects, DDC’s in-house designers (designers who are DDC employees) may perform functions during the Design phase, and 
for those projects there is no separate procurement of design services. 
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• Wicks Law and PLAs.  State law also generally requires public Owners to separate project specifications into four component 

parts—one for general contractor work, one for electrical contractor work, one for mechanical (HVAC) contractor work, one for 

electrical contractor work and one for plumbing contractor work.  These four types of contractors are often referred to as “prime 

trade contractors”, and the law requiring such separation of public project work into the four prime trade contracts is referred to 

as the “Wicks Law”, which is a mandated multiple prime contracting method for public construction in the State.8  Mechanical 

(HVAC), electrical and plumbing trades are also referred to collectively as “MEP” trades.  Multiple prime contracting is most 

prevalent on vertical—or building—projects, which involve all MEP trades, and less prevalent on horizontal—or infrastructure 

projects, such as road reconstruction, which typically do not involve all MEP trades.  

 

In 2008, the State amended the Wicks Law to permit public Owners to avoid the requirement of multiple prime contracting when 

they enter into a project labor agreement—or PLA—for an individual project or a type of project.  A PLA is a version of what is 

known as “pre-hire agreements” entered into by a public Owner, construction trade unions and contractor firms before the 

procurement of any construction services for a public project and it functions as “a comprehensive labor relations agreement — 

or ‘job site constitution’ — that governs over various area craft agreements, setting uniform terms and conditions, for a 

particular project.”9  A PLA binds all bidders on capital projects subject to the PLA to the terms of the PLA.  In addition, the 2008 

amendments also included a general authorization to enable New York public Owners to pre-qualify bidders for a particular 

public works project or type of project, which means that the bid packages for such capital project would be made available only 

to the construction firms on the pre-qualified list (PQL) for them to bid on the project(s), instead of being available to all 

                                                           
8  New York General Municipal Law, Section 101, for municipal government public works. 
9  Fred F. Kotler, Project Labor Agreements in New York State: In the Public Interest. Ithaca, NY: Cornell University, School of Industrial and Labor Relations — 
Extension Division, Construction Industry Program (2009) , p. 2. http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1021&context=reports&sei-
redir=1&referer=http%3A%2F%2Fscholar.google.com%2Fscholar%3Fhl%3Den%26q%3Dkotler%2Bf%2Bproject%2Blabor%2Bagreements%2Bin%2Bnew%2Byor
k%2Bstate%26btnG%3D%26as_sdt%3D1%252C33%26as_sdtp%3D#search=%22kotler%20f%20project%20labor%20agreements%20new%20york%20state%22 
Accessed 09-01-17 @ 12:39 p.m. 

http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1021&context=reports&sei-redir=1&referer=http%3A%2F%2Fscholar.google.com%2Fscholar%3Fhl%3Den%26q%3Dkotler%2Bf%2Bproject%2Blabor%2Bagreements%2Bin%2Bnew%2Byork%2Bstate%26btnG%3D%26as_sdt%3D1%252C33%26as_sdtp%3D#search=%22kotler%20f%20project%20labor%20agreements%20new%20york%20state%22
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1021&context=reports&sei-redir=1&referer=http%3A%2F%2Fscholar.google.com%2Fscholar%3Fhl%3Den%26q%3Dkotler%2Bf%2Bproject%2Blabor%2Bagreements%2Bin%2Bnew%2Byork%2Bstate%26btnG%3D%26as_sdt%3D1%252C33%26as_sdtp%3D#search=%22kotler%20f%20project%20labor%20agreements%20new%20york%20state%22
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1021&context=reports&sei-redir=1&referer=http%3A%2F%2Fscholar.google.com%2Fscholar%3Fhl%3Den%26q%3Dkotler%2Bf%2Bproject%2Blabor%2Bagreements%2Bin%2Bnew%2Byork%2Bstate%26btnG%3D%26as_sdt%3D1%252C33%26as_sdtp%3D#search=%22kotler%20f%20project%20labor%20agreements%20new%20york%20state%22
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construction firms that are interested in considering bidding on the work, as described in greater detail in TAB 4, About Pre-

qualified Lists.  Section 3-10 of the PPB Rules covers the local requirements for creating PQLs for construction procurements. 
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• The City’s Procurement Policy Board Rules Apply.  In addition to provisions of State law, described above, that apply to public 

works projects, the New York City Procurement Policy Board (PPB) Rules also apply.  All City agencies must follow the PPB Rules 

promulgated by the PBB.  Created in 1989, the PPB promulgates rules intended to simplify, clarify and modernize the laws that 

govern how City agencies purchase goods and services, including construction.10  The PPB Rules also intend to provide for 

increased public confidence in the City’s procurement process and to ensure the fair and equitable treatment of all persons who 

deal with the City’s purchasing process.  The PPB Rules also foster effective broad-based competition from all segments of the 

vendor community, and safeguard the integrity of the process and protect against corruption, waste, fraud and abuse.”  To read 

any of the PPB Rules, the purpose of which is summarized above for educational purposes only, please see PPB Rules at 

http://www1.nyc.gov/site/mocs/resources/rules.page. 

 

Capital Budget Adoption and Administration—or What Happens before a Bid Package Hits the Street?  The City’s capital budget 

process refers to a “public work” as a “capital project”.  A capital project is a project that provides for construction, reconstruction, 

acquisition or installation of physical public betterment or improvement which would be classified as capital asset under generally 

accepted accounting principles for municipalities.11  In order for DDC to be able to work on a capital project, a client agency’s project 

must first receive legislative appropriation by the New York City Council (the Council) in the adopted capital budget for the amount 

of money it would cost to design and build the project.12  The cost of the project in the adopted capital budget serves as a limit for 

the project, unless the Council later amends the capital budget to increase the appropriation for the capital project.  Since capital 

projects take several years to design and construct, it is necessary to re-appropriate amounts not expended in each successive year 

until the project is completed.  While the City’s overall capital budget is large (approximately $9.2 billion in planned capital 

                                                           
10  Charter, Chapter 13. 
11  Charter, Section 210(1).   The City’s constructions projects can also be funded with expense funds, which come from the annual expense budget and the 
General Fund from annual tax and other receipts, but this OA Course will focus on the capital budget, which imposes more constraints on the construction 
process than the expense budget does. 
12  Charter, Section 217. 

http://www1.nyc.gov/site/mocs/resources/rules.page
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expenditures in fiscal year 2017),13 the total amount must be allocated among all City agencies with capital projects, 24 of which are 

client agencies of DDC. 

  

 

                                                           
13  Mayor’s Preliminary Capital Budget, Fiscal Year 2017, p. 5. 
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Each year, the Council adopts a capital budget,14 which can be thought of as an annual implementation of the results of city-wide 

decisions made during the City’s ongoing city-wide capital planning and land use planning processes that are “ready to go” each 

year.   To see examples of the City’s capital budget documents, please go to http://www1.nyc.gov/site/omb/index.page. 

                                                           
14  Unless otherwise indicated in the material that follows, the term “year” refers to the City’s fiscal year, which begins each July 1 and ends each June 30. 

http://www1.nyc.gov/site/omb/index.page
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Each January, the Mayor submits the preliminary capital budget to the Council.  The preliminary capital budget includes a financial 

plan covering capital expenditure estimates for the next four ensuring fiscal years and a capital program status report, with 

appropriations for each project and expenditures to date.15  Each April, after the Council holds its hearings on the preliminary capital 

budget, the Mayor submits executive capital budget to the Council.16  The executive capital budget sets forth, for each capital 

project, a brief description and location, estimated cost and estimated dates of completion of final scope, final design and final 

construction.  Capital projects are paid with the proceeds of bonds or indebtedness that the City issues in the capital markets—in 

other words, proceeds from (mostly) tax-exempt municipal debt are the source of funds that pay for work completed by 

construction firms under contract with City agencies.  In general, the principal and interest on these bonds—or debt service—is an 

annual operating expense each fiscal year and is paid from current revenues in the City’s General Fund.  See The City’s Financing 

Program below. 

 

                                                           
15  Charter, Section 213. 
16  Charter, Sections 249 and 214. 
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The New York City Charter (the Charter) creates a capital project "road map" along which the Mayor’s Office of Management and 

Budget (OMB) and the City construction agencies17 advance authorized capital projects via a controlled approval process to enable 

the agencies to be able to commit the City’s legal obligation to pay for Work on a capital project.  The first stop on the road map is 

the inclusion of a capital project in the adopted capital budget, which OMB must approve.  This roadmap follows the Design-Bid-

Build methodology up to the Bid phase, which is the first interaction of the construction community with a City construction agency 

on the capital project.    This Charter process is intended to be able to accommodate changes to the project as the Design phase 

process increases understanding among stakeholders of the project. 

 

Inclusion of a capital project in the adopted capital budget begins a process leading to OMB’s preliminary scope approval, which 

requires agencies submit a preliminary scope (program of requirements) in accordance with applicable approved standards to OMB 

for approval.  If OMB approves preliminary scope, it will issue a certificate of preliminary scope approval which includes: a program 

of requirements (or scope), an estimated construction cost and bond proceeds requirements for in-house design (if a City agency 

uses its personnel for design work) or a design consultant's contract and fee if (if a City agency contracts with a professional design 

consultant for design work).18  This preliminary scope approval becomes a direction and order to the agency to proceed with the 

                                                           
17  For DDC projects, the related client agency is also involved in this process since the capital funds transferred to DDC originate from the client agencies’ 
departmental budgets in the capital budget. 
18  This also creates the authorization for an agreement, called an Inter-Fund Agreement or an IFA, which permits bond proceeds—or capital funds—pay both 
soft costs, which are project costs attributed (1) to City agency personnel working on a project and (2) certain costs paid to consultants, such as architects and 
engineers who work during the design phase of the project and possibly during the construction phase, and hard costs, which are all the costs that are paid 
under the Contracts for a project.  Accounting rules and other laws that govern tax-exempt debt proceeds require the City to treat capital funds differently 
than annual operational revenues (which the City refers to as “General Fund” revenues). 
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preparation of the scope of the project19 and also functions as a directive to begin site approval, if required, and preliminary design.  

OMB’s approval documents described above and below are called "Certificates to Proceed" or "CPs".20   

 

After preliminary scope approval, OMB and the construction agencies continue to collaborate to provide for orderly project 

advancement from scope through final design and initiation of construction.  The next stop on the roadmap is OMB’s final scope 

approval, which is OMB's approval of the scope of project for a capital project pursuant to OMB's relevant construction standards 

and becomes a direction and order to the agency to design the project.21  Upon completion of preliminary design, agencies submit 

preliminary plans, specifications and cost estimate to OMB for review and approval.  If OMB deems documentation acceptable it 

issues a certificate of final scope approval, which includes approval of the construction agency’s preliminary plans and specifications 

and is considered a directive to the agency to begin final design of the capital project.  

 

The last stop on the roadmap is OMB's final design approval for a capital project pursuant to OMB's relevant construction standards, 

which becomes a direction and order to the agency to prepare bid and award documents and to proceed to bid.22  Upon completion 

of final design, construction agencies submit their final plans, specifications and cost estimate to OMB for review and approval.  If 

OMB deems the plans acceptable, it will issue a certificate of final design approval, which includes approval of final plans and 

specifications, a modified construction cost limitation, if required, and in-house construction supervision or consultant contract and 

                                                           
19  Charter, Section 219(a).  This direction to proceed is conditioned upon sufficient planning funds for proceeding with the preparation of a scope of the 
project being appropriated and is reflected as a Unit of Appropriation (U/A) and a Budget Line for the capital project in the capital budget to be adopted. 
20  The Certificates to Proceed (CPs) feed into the City's financing program via a Proceeds Directive, consisting of various projects approved in various CPs, that 
functions as a bond resolution.  Internally at OMB, after an agency has made a CP request, finance staff within OMB reviews the CP request for capital 
financing eligibility under State Finance Law.  It is at the CP stage, that funds move from the U/A budget line to budget codes and then, via object modification 
to schedules in the object code making it available to agencies to encumber in FMS.  All of this must occur before the Comptroller will register the related 
contract. 
21  Charter, Section 219(b).  This direction to proceed is conditioned upon sufficient funds for project design being appropriated in capital budget and otherwise 
available; it also becomes a notification to the comptroller of comptroller’s authorization to expend appropriated design funds. 
22  Charter, Section 219(c).    
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fee for construction supervision if the agency contracts for construction supervision.   This final design approval is considered to be 

authorization for the construction agencies to advertise for bids and award contracts, according to all applicable laws.23  An eventual 

award of contracts is, however, subject to the requirement that the amount of the awarded bid plus a certain percentage amount 

(awarded bid amount) does not exceed the issued cost limitation in the final design approval.24  In the event the awarded bid 

amount exceeds the issued cost limitation, construction agencies need to submit a request for an increased cost limitation for OMB 

approval. 

 

The Public Procurement Process and the “Bid” Phase of Design-Bid-Build.  Even though the focus of this OA Course is payment and 

change order document production, there will be some instruction on elements of the public procurement process, which has its 

own detailed document production requirements.  Elements of the procurement process will have an impact on the Contractor and 

Subcontractor firms’ construction work and are briefly described in this section. 

 

  

                                                           
23  For all approved projects, agencies must submit a monthly expenditure plan (warrant basis) to OMB, and OMB will issue a certificate to the Comptroller 
reflecting this plan and authorizing encumbrance of these funds. 
24  The issued cost limitation and related contract award does not include funds for contingency. 
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As described above, the State laws that characterize City capital projects as “public works” mandate a procurement process, which is 

also the service delivery method known as “Design-Bid-Build”.   The Charter authorizes “competitive sealed bidding”, which is the 
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local procurement analog to the State law requirement, and Section 3-03 of the PPB Rules provide detailed guidance and 

requirements for City construction agencies to follow when procuring construction-related services as that term is defined in Section 

1-01 of the PPB Rules.25  The Bid Package made available to Interested Bidders will include project design documents and related 

specifications, the Contract and an “Information for Bidders” document that contains all the procurement-related information 

Interested Bidders will need to know in order to prepare bid documents to be considered by the construction agency for evaluation 

and eventual award.  For more detailed information on the Bid Package and the Contract, please see TAB 5 below. 

 

Relation of Contract and Bid.  Each construction agency includes the City’s standard contract, modified to refer to the particular 

capital project (the “Contract”), and a document entitled “Information for Bidders” in the Bidding Package that all Interested Bidders 

receive.  Section 4(A)(5) of the Information for Bidders expressly makes the provisions of the Information for Bidders document, 

along with several other documents, part of the Contract.  The Contract is defined to be “each of the various parts of the contract 

referred to in Article 1 [of the Contract], both as a whole and severally.”26  Article 1 identifies all the items deemed to be part of the 

Contract including: 

  

• all provisions required by law to be inserted even if not inserted, 

• the Contract Drawings and Specifications, 

• General Conditions and any Special Conditions 

• the Contract itself, 

• the procurement/solicitation related documents, which includes the Information for Bidders, and 

• the budget (see above) and award related documents.27 

 
                                                           
25  Charter, Section 313. 
26   Contract, Section2.1.9. 
27   Contract, Sections 1.1 and 1.5. 
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Thus, the Contract becomes part of the Interested Bidder’s bid, and the winning Contractor is deemed to agree to all Contract 

provisions and be subject to all Contract provisions should it win the bid for the project, which is the reason Section 9 of the 

Invitation for Bidders requires Interested Bidders to examine the Contract documents carefully.  With the construction agency’s 

acceptance of the Interested Bidder’s submitted bid, the Contractor firm is bound by the terms of the Contract, which is where all 

the requirements for payment for Work the Contractor completes and change orders with respect to the project—the subjects of 

this OA Course—are expressed.  Chapter IV (Article 17) of the Contract sets out requirements for, and limitations on, the contracts 

the Contractor may execute with its Subcontractors. 

 

Even though this OA Course is focused on payment and change order documentation, it is helpful to know that the Contract contains 

a wide variety of local law requirements, some of which are also enumerated in the Information for Bidders document and include, 

by way of information, Locally Based Enterprise (LBE) requirements, DDC Safety requirements and the applicability of the PBB Rules.    

Chapter XI of the Contract also sets out a number of local law requirements such as requirements with respect to international 

boycotts (Article 66), the LBE program (Article 67), the Macbride Principles (Article 69), prohibition of tropical hardwoods (Article 

71), and participation by minority-owned and women-owned enterprises in City procurement (Article 78). 

 

The City’s Financing Program.  As noted earlier, City construction projects are considered to be “public works” because, among 

other things, they are paid for with public funds.  These public funds are typically in the form of proceeds of bonds—or 

indebtedness—issued by the City and its related issuers that are repaid over time with City taxes and other revenues paid by City 

property owners or people who work and purchase goods and services in the City.28  Bond proceeds are referred to as “capital 

funds” because they are different, from an accounting perspective, from operational revenues (which the City refers to as “General 

Fund” revenues).   

                                                           
28  The costs of a capital project, initially financed with bonds, eventually find their way into the annual expense budget in the forms of debt service (annual 
principal and interest payments) on the bonds, incrementally increased personal service costs for expanded program(s) in a new or expansion project, and 
post-construction operation and maintenance costs. 
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The City's capital program is a plan for investment in the City’s infrastructure and building assets, and the annual capital budget 

appropriates funds to implement the program via a wide variety of public building and infrastructure projects—both new/expansion 

projects and renovation/improvement projects—land acquisition and major equipment purchases.  For a general sense of 

magnitude and scope of the City's capital program, the City planned to commit $34.4 billion public funds from Fiscal Year 2013 to 

Fiscal Year 2016 for a variety of capital project types.  The largest categories of project types are education, environmental 

protection projects and transportation projects, followed by general services projects, housing and economic development projects, 

public safety projects, parks, libraries and cultural institution projects, sanitation projects and health and social services projects.29   

DDC infrastructure projects consist of combined environmental protection and transportation projects, and DDC public building 

projects consist of buildings related to the other categories.  

 

The Charter outlines the possible categories for a capital project to be paid for with bond proceeds.  A capital project can consist of:  

 

• a project that provides for construction, reconstruction, acquisition or installation of physical public betterment or improvement 

which would be classified as capital asset under generally accepted accounting principles for municipalities or any preliminary 

studies or surveys relative thereto or any underwriting or other costs incurred in connection in connection with financing  

• acquisition of property or permanent nature 

• acquisition of furnishings, machinery apparatus or equipment when the project is first constructed or acquired 

• a physical improvement or acquisition of real property for physical improvement consisting of certain enumerated items 

• any other project permitted under the State's Local Finance Law, with mayor and comptroller approval 

                                                           
29   Independent Budget Office, "Understanding New York City's Budget: A Guide", pp. 5-6.   http://www.ibo.nyc.ny.us/iboreports/IBOCBG.pdf accessed 
08/28/17 @ 12:54 p.m. 

http://www.ibo.nyc.ny.us/iboreports/IBOCBG.pdf%20accessed%2008/28/17
http://www.ibo.nyc.ny.us/iboreports/IBOCBG.pdf%20accessed%2008/28/17
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• any combination of the above30 

 

The City's capital projects are governed by many City and State laws and rules.31  Among the Charter’s restrictions on capital projects 

that are related to the eventual issuance of indebtedness to pay for such projects is the restriction that the City cannot issue or 

authorize debt related to any capital project not previously authorized in the capital budget, among other restrictions,32 which 

means that City construction agencies cannot spend capital funds until a project is authorized in the capital budget.  The State’s 

Local Finance Law, which authorizes the City to issue general obligation bonds,33 also lists the “periods of probable usefulness”—or 

PPUs—for each authorized type of item for which bonds may be issued, which authorizes the maximum maturity of the debt 

component attributable to such item.34  OMB, which is responsible for the City’s financing program, determines the periods of 

probable usefulness for project elements, which is also known as determining “capital eligibility” of a capital project.  Pursuant to 

the Local Finance Law, the Comptroller has established accounting policies that all City agencies must follow in order to use capital 

funds to pay for their capital projects.  Elements of capital projects must meet the defined term of a capital asset in accordance with 

generally accepted accounting principles in order to be paid with capital funds.  In addition to complying with the Charter provisions, 

the Comptroller’s Directive 10 establishes, as base line eligibility criteria for City capital projects, a minimum total project cost of 

$35,000 and a minimum useful life of five years, in order to keep current expenses and minor purchases from being financed with 

                                                           
30   Charter, Section 210(1).  As a further limitation, the City may not issue capital debt only to finance expense items properly includable in expense budget per 
the State Comptroller’s accounting principles set forth in uniform system of accounts for municipalities.  Charter, Section 217. 
31  Federal tax law applies as well, primarily for those bonds deemed to be tax-exempt. Further, the capital project process includes the interposition of other 
governmental processes with associated laws, such as land use processes—the City's Environmental Quality Review process and the Uniform Land Use Review 
process—and public finance processes.    
32  Charter, Section 217. 
33  Local Finance Law, Sections 10.00, 24.00, 25.00, 25.10 and 29.00 
34  Local Finance Law, Section 11.00. 
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long-term debt.35  To read Directive 10, which is summarized above for this OA Course for educational purposes only, please see 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-10_AuditVoucherContracts.pdf. 

 

A bond is evidence of indebtedness that enables its holder to sue on the bond for payment without having to introduce into 

evidence the underlying contractual obligation for payment and contains, at a minimum, a promise of the issuer to pay the principal 

amount of the indebtedness at a specified time or times, on specified interest payment dates, at a specified rate or rates of interest.  

It may be helpful to remember that the issuer of bonds is essentially a borrower, that bondholders, collectively, are essentially a 

lender, and that the aggregate principal amount of any bond issue is essentially the amount of the loan.  Bonds and any other 

obligations issued by public entities are always debt, as opposed to equity, because the nature of public entities and the laws that 

create them and empower them to borrow money dictate that no one own them and that, existing solely to fulfill any number of 

public purposes, no profit inure to any of those who control them. 

 

Public Owners that can issue bonds do so as one way, among many, to finance their capital projects.  Other ways include a public 

Owner with the power to raise revenues either through taxes or fees paying for a project with revenues on hand (“pay-as-you-go 

“financing) or paying for a project with received from state or federal grant programs.  Usually, however, in order to borrow money 

based on taxes or fees historically collected and/or reasonably projected to be collected, public Owners go to the publicly-offered 

securities market (“public market”) or the privately-placed securities market (the “private placement market”) to finance their 

capital projects because these markets enable public entities to obtain the funds they need at the time they need them at tax-

exempt interest that are typically lower than taxable lending rates.36 

 

                                                           
35  Directive 10, Section 3.0. 
36  Purchasers of tax-exempt securities will “lend” money at lower rates of interest than they would for taxable securities because the interest earned on tax-
exempt securities is not included in gross income for federal income tax purposes and their investment yield is not reduced by the payment of taxes. 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-10_AuditVoucherContracts.pdf
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There are many ways to categorize bonds, but one common way to categorize them is based on the source of re-payment of the 

debt in the form of amortized principal and interest payments.  General obligation bonds (G.O. bonds) are bonds issued by a state or 

its political subdivision of, including its subordinate local governments (State and Local Governments), and secured by a State’s or its 

Local Governments’ pledge of general ad valorem (real property or sales taxes) or special tax revenues.  Revenue bonds are issued 

by a State or Local Government or a special purpose public agency or authority created for a State or Local Government under State 

law for the purpose of acquiring or constructing a revenue producing project, some or all of the revenue of which is pledged to pay 

principal of and interest on the bonds.  Bonds issued by State and Local Governments and their related public agencies and 

authorities are often tax-exempt.37   Projects financed with the proceeds of tax-exempt bonds correspond to what many consider 

the most basic and traditional of government functions such as building schools and building and maintaining roads and highways.  

So long as a public entity owns and operates the facility financed with bonds, the bonds are likely to fall within the tax-exempt 

category.   Although the issuers may contract with a private third parties for the construction of projects financed with the proceeds 

of tax-exempt bonds, the issuers or other public Owners must generally own and operate these projects.  The private use 

restrictions of the 1986 Code substantially limit the ability of government to enter into “public private partnerships” for projects to 

be financed with tax-exempt bonds.  

 

The City generally finances its capital program with bonds.38  Since the City has a more varied set of taxes and revenues that can be 

pledged to repay its obligations than other local governments, the City has a fairly sophisticated set of options, not commonly found 

among many other local governments, to finance its capital program.  Two significant financing vehicles or "credits" consist of City 

general obligation debt, payable from real property tax revenues, and debt Issued by the New York City Transitional Finance 

Authority ("TFA"), a state-created authority controlled by the City, which is payable either from State Building Aid (for education 

projects) or the City's personal income tax revenues and sales tax revenues, to the extent such sales tax revenues are available after 

                                                           
37  Section 103(a) of the 1986 Internal Revenue Code excludes, from gross income, interest on any State and Local Government bond, which are bonds issued 
by states, cities, towns and public authorities for projects of traditional governmental nature such as schools, roads and sewer systems. 
38  The City also uses federal and state grant proceeds for its capital projects.  
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paying certain other expenses.  In New York, the Constitution limits all local government general obligation debt to 10 percent of a 

rolling five-year average of the full value of the locality's taxable real property.39  As a result of recent legislation, any TFA 

indebtedness in excess of its statutory cap counts as part of the City's constitutional debt limit.40  In addition to its general obligation 

and TFA credits, the work horses of the City's capital program, the State has created, on the City's behalf, revenue-based debt 

issuing and operating authorities to finance and/or operate portions of City's capital program.  This model identifies and moves off 

the City's expense and revenue budgets certain operations that are suitable for a fee- or utility-based finance and operations 

structure in order to augment the City's general obligation capacity to finance the City's capital needs.  Though created by State law, 

these entities, however, are controlled by the City.  The New York City Water Authority is one such entity, created in 1984, whose 

bonds finance, and are secured by revenues of, the City's water resource and distribution system and sewer and waste water 

treatment system on a utility basis.41  None of the debt of the Water Authority is included in the calculation of the City's 

constitutional debt limit.42 

 

                                                           
39  Independent Budget Office, op. cit., p. 10. 
40  Ibid., p. 11. 
41  The New York City Water Authority also utilizes the debt issuing capacity of the State's Environmental Facilities Corporation on specific capital projects.  The 
City's Health and Hospitals Corporation ("HHC"), created in 1969 in a manner similar to the New York City Water Authority, can issue its own revenue bonds, 
but it also utilizes the project-based revenue bond credit of the Dormitory Authority of the State of New York for some of its capital financing.   
42  From New York City General Obligation Bonds Official Statement. 



 

43 

                                                                         

 

 



 

44 

                                                                         

 

 

Planning and Management.  There are three types of planning functions for construction projects that require management to 

implement.43  The management of any public project has at least two aspects—the Owner’s and the Contractor’s.  Though they are 

related to each other, they are different in important respects and they may overlap at certain times during a project’s lifecycle.  But 

project planning functions, which consist of the “systematic identification of program and project tasks, task schedules and 

resources required for task accomplishment”, are embedded into all phases of a capital project.44 

 

The relationships among the Owner of construction and the constructor network of firms, is a contractual one.  The constructor is 

actually a network of firms—typically referred to as a prime contractor and its subcontractors—that all related to each other by a 

series of contracts, much like the contract between the Owner and the prime Contractor.45  These related contracts for a project are 

closely connected to each other throughout the construction process, and while the Owner and the constructor are not in 

opposition to each other, they have different perspectives on the many functions they share, such as project management. 

 

                                                           
43  F.H. (Bud) Griffis and John V. Farr, Construction Planning for Engineers, (New York, 2000) (McGraw-Hill Custom Publishing Textbook), p. 4. 
44  Ibid., p. 5. 
45  See Robert R. Eccles, “The Quasifirm in the Construction Industry, Journal of Economic Behavior and Organization, Vol. 2 (1981), pp. 335-357.  See also 
Contract, Chapter IV (Article 17).  
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The three types of planning functions consist of: 
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• Program planning, which is the “process to develop and select the best course of action for fulfilling goals and objectives 

defined to resolve problems or needs,” is performed by the owner enterprise, typically before funds are committed to any 

project the results from this level of planning.46 

• Project planning, which is the “process to develop and select the best model for accomplishing a specific project’s objective,” 

is shared by both owner and contractor, each with a different perspective.  For example, as described in TAB 5, About Cost 

Estimates, the Owner and the Contractor share the cost estimation function, the Owner performing it during the Design 

phase and the Contractor performing it during the Bid phase.47 

• Activity planning, which the subject of TAB 6, Project Planning Leading to Activity Planning, is the function of the Contractor 

and is monitored and overseen by the Owner. 

 

All planning and management processes and activities proceed within an envelope of constraints.  One constraint common to all 

aspects of planning is costs, and “it has been generally accepted that costs should be minimized or profits (or benefits) should be 

maximized in the search for an optimal alternative to solve a physical problem.”48  In addition to financial constraints, however, 

there are also “technical and physical constraints, [and] economic, social, ecological and political considerations that always come 

into play.”49     

 

                                                           
46  Griffis and Farr, op. cit., p. 6. 
47  Idem 
48  Ibid., p. 16. 
49  Idem 
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Project Planning as Program Plan Implementation.   Many stakeholders are involved in the program planning process, which 

involves the identification of alternatives to solve the problem that initially set the planning process in motion and the selection of 

the preferred solution(s) that become construction projects to be bid out and awarded to Contractor firms.50 The program planning 

process, a multi-disciplinary effort, “usually will end with a series of construction projects, which [ideally] will be fairly well defined at 

the end of the program planning phase.”51  Legal authorization of construction projects “begin[s] early in the process [and] may be 

the most time-consuming activity associated with the accomplishment of the program.”52  Initial implementation of the selected 

construction projects will “require some sort of permitting action” at the federal, State and/or City level, depending on the nature of 

the construction project.53  In addition, the project owner must receive funding authorization for the project—public projects “will 

require legislative action of one kind or another,” which, for City public works projects, is described in Capital Budget Adoption and 

Administration and The City’s Financing Program above.54  In the case of the City, this step is the capital budget adoption process 

that authorizes the spending of capital funds to implement the construction projects it contains.  

     

“Once the project (or at least the need for the project) has been defined,” the Owner, a consultant to the Owner, or the eventual 

designer” must develop the project scope.55  While the timing of the scope definition phase can vary by project, “the level of 

definition of the project scope can dictate the project delivery method, if the owner has flexibility in using a variety of project 

                                                           
50  Ibid., pp. 21, 73. 
51  Ibid., p. 73. 
52  Ibid., p. 21. 
53  Idem 
54  Idem  
55  Idem 
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delivery methods.”56   There are many modern service delivery methodologies in use in both public and private sectors, but, as 

noted in What is a Public Works above, City construction agencies are limited by State law to using Design-Bid-Build.57 

 

The project planning principles described below “apply to both the Design phase and the Build phase of a project,” though, in 

practice, schedule and budget take on different considerations during the different phases.  In public construction, the budget and 

costs receive the most focus during the Design phase and the schedule, which has a direct relation to costs and the budget, receive 

the most focus during the Build phase.58   

 

                                                           
56  Idem 
57  Ibid., pp. 73-76. 
58  Ibid., p. 77, see also pp. 78-81.   
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The four planning principles listed below form the basis of all project planning and management functions: 

 

• What are the project objectives? 
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• Who will be charged with the various responsibilities for accomplishing project objectives? 

• What organization of resources is available or required? 

• What are the likely information requirements of the various levels of management involved in the project?59 

 

Project planning and management, for both Owner and Contractor, emerge from the program planning stage, with the preliminary 

activities planning exercises initially performed during the cost estimating functions during Design and Bid phases.   

 

About Cost Estimates.  Underlying all aspects of program and project planning and management is the “cost estimate [that] 

establishes the base line of the project cost at different stages of development of the project [and] represents a prediction provided 

by the cost engineer or estimator on the basis of available data.”60  While construction costs do not represents all of total project 

costs, it is one type of cost that can be managed and, to some extent, controlled, and the cost estimate “serves three basic 

functions: design, bid and control.”61  The Owner or its designer conducts cost estimates during the Planning and Design phases to 

generate order of magnitude cost estimates; conceptual cost estimates; more definitive estimates as design details become 

available; and, designer’s or engineer’s estimates based on plans and specifications.62  The detailed estimate, becomes the Owner’s 

budget estimate, but as the Design phase progresses, the Owner must revise it “periodically to reflect the estimated cost to 

completion.”63  Contractors conduct cost estimates during the Bid phase to submit to Owners for competitive bids, which estimates 

generally include “direct construction cost including field supervision, plus a markup to cover general overhead and profits” with 

                                                           
59  Ibid., pp. 81-82 (listed material directly quoted). 
60  Chris Hendrickson and Tung Au, Project Management for Construction: Fundamental Concepts for Owners, Engineers, Architects and Builders (New Jersey: 
Prentice Hall 1989), Chapter 5, p. 3/31  http://pmbook.ce.cmu.edu/ 
08/28/17 @ 3:13 p.m. 
61  Idem.  
62  Ibid., pp. 3-4/31. 
63  Ibid., p. 5/31. 

http://pmbook.ce.cmu.edu/
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direct costs “derived from a combination of . . . subcontractor quotations, quantity takeoffs and construction procedures.”64  The 

winning Contractor’s bid estimate becomes its budget estimate, which it will use for its control purposes and update “periodically to 

reflect the estimated cost to completion as well as to insure adequate cash flows for the completion of the project.”65  Both Owner 

and Contractor perform control cost estimates for monitoring the project for financing purposes and during the Build phase to 

estimate the cost to completion.66  (See TABS 5 and 6) 

 

Understanding the process of developing an estimate of the cost of a construction project, which can be a new durable physical 

asset or a renovation of an existing physical asset, depends first on understanding the context and purpose of the estimate.  The 

estimation function for a public Owner serves two purposes in the context of the public budgeting and the public procurement 

processes.  Estimations for budgetary purposes focus on “the objective of providing sufficient funds to achieve project goals under 

conditions of uncertainty.  Estimations for procurement purposes focus on the objective of spending no more than necessary to 

accomplish project goals.”67  The estimation function for a Contractor firm on a public construction project is performed in the 

context of bidding for a public construction project where “bidding” can be defined as “a competition for the right to perform 

services or acquire property” and can take many forms including “the submission of sealed [bids] to a public organization for the 

                                                           
64  Ibid., p. 4/31.  Construction procedures are often subsumed within the term “means and methods”.  Chapter II, Article 4 of DDC’s standard general 
conditions to the City’s standard construction contract contain provisions with respect to the Means and Methods of Construction, which is defined to be “the 
labor, materials, temporary structures, tools, plant, and construction equipment, and the manner and time of their use, necessary to accomplish the result 
intended by this Contract.” (Section 2.1.22) 
65  Ibid., p. 5/31. 
66  Ibid., p. 4/31. 
67  Glenn Ballard, Should Project Budgets Be Based on Worth or Cost?, Proceedings for the 20th Annual Conference of the International Group for Lean 
Construction, p. 1. 
https://s3.amazonaws.com/academia.edu.documents/30757782/77_P_011.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1503339075&Signatur
e=LOUULa0UNgxbeTZlRJe2cMjoqtY%3D&response-content-disposition=inline%3B%20filename%3DSHOULD_PROJECT_BUDGETS_BE_BASED_ON_WORTH.pdf 
accessed 08-20-17 @ 1:11 p.m. 

https://s3.amazonaws.com/academia.edu.documents/30757782/77_P_011.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1503339075&Signature=LOUULa0UNgxbeTZlRJe2cMjoqtY%3D&response-content-disposition=inline%3B%20filename%3DSHOULD_PROJECT_BUDGETS_BE_BASED_ON_WORTH.pdf
https://s3.amazonaws.com/academia.edu.documents/30757782/77_P_011.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1503339075&Signature=LOUULa0UNgxbeTZlRJe2cMjoqtY%3D&response-content-disposition=inline%3B%20filename%3DSHOULD_PROJECT_BUDGETS_BE_BASED_ON_WORTH.pdf
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right to perform services or delivery products at a specified consideration.”68   There may be several purposes for a Contractor in 

bidding on a public construction project, but the most commonly stated objective “is that of maximizing the contractor’s expected 

profit for each contract.”69 

   

The economic concept of auctions applies to the public Design-Bid-Build process with the award going to the bidder tendering the 

lowest initial construction price.  Thus, the estimation functions are performed in a competitive market where the Owner is focused 

on project value, which includes assuring sufficient funds for the project and not paying more than is considered necessary,70 and 

the Contractor and its Subcontractors are focused on providing a completed construction project within the context of a viable 

business model that includes a profit to the participating firms.  In New York, the estimation functions are performed within the 

Design-Bid-Build service delivery method.  The Owner prepares/hires a consultant to prepare an estimate of the final project design 

and specifications, which are called the “engineer’s or designer’s estimate.”  This estimate should be no more than the amount 

authorized in the budget and it informs the Owner in its evaluation of the prices bid for the job in a public open competitive bidding 

environment in which the lowest bid from a responsible and responsive bidder wins the contest.  The Interested Bidders evaluate 

the design drawings and specifications in the Bid Package, which the law requires to be complete and final, and the Contract they 

will sign should they win the bid and are awarded the project.71  In this environment, Contractor firms “must maintain a sufficient 

volume to cover [their] direct costs, ‘other costs’ and “their” general overhead” in order to remain a viable business enterprise.72 

                                                           
68  Griffis, F.H. (Bud), "A Stochastic Analysis of the Competitive Bidding Problem", Oklahoma State University, PhD Dissertation in partial fulfillment of Doctor of 
Philosophy Degree, May 1971, p. 1. 
69  Ibid., p. 2.  See pp. 68-72 for a detailed exposition on several possible objectives in addition to maximizing profit. 
70  The statutory public bidding process assumes the lowest tendered price is the lowest construction cost. 
71   The Bid Package may have a cost range within which the engineer’s or designer’s estimate is located. 
72  Griffis, op. cit., p. 61. “Estimating the costs and labor time that will be incurred on a project can determine the contractor’s financial success on a given 
undertaking.  Small-sized projects have little margin for error while larger ones rely on repetitive installations to lower building costs.  Large-scale operations 
usually include procedures for dealing with unforeseen occurrences (extra work orders, overtime etc.)  Even so, an unexpected physical barrier or delivery 
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Both the Owner and the Contractor perform their estimates in a shared environment of “uncertainty about many important design 

changes that occur after the contract is signed and production begins, such as design failures, unanticipated site and environmental 

conditions and changes in regulatory requirements.”73 (For more detailed information related to change orders, see TAB 9.)  Within 

the shared environment of uncertainty, the actual cost of construction can be broken into component elements of cost, which the 

estimation function attempts to quantity.74  

 

                                                                                                                                                                                                                                                                   
delay can prove disastrous to a firm’s profit margin.  *** The issue of labor intensity and control of the pace of production is framed by the physical 
requirements of the installation regardless of the particular market.”  Finkel, op. cit., p. 84. 
73  Patrick Bajari and Steven Tadelis, “Incentives versus Transaction Costs: A Theory of Procurement Contracts”, RAND Journal of Economics, Vol. 32, No. 3, 
Autumn 2001, pp. 387-407, p. 388. 
74  Griffis, op. cit., pp. 43-44.   “The majority of these seven costs are extremely sensitive to random influences of nature and human beings.  Thus, these cost 
elements can be termed random variables. *** The fact that they behave randomly implies that each will follow a specific probability distribution.  This fact can 
assist the contractor in more accurately predicting his cost . . .”.  Idem 



 

56 

                                                                         

 

     
 

 

For additional detail on project planning and management functions, including activity planning, please see TAB 6 and Project 

Planning as Program Plan Implementation above. 
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TAB 4 
 

Doing Business with DDC  
 
Introduction.  While this course focuses primarily on the construction phase of a public project, it is also good to know about the 

part of the capital project process when interested construction firms seek to work with City construction agencies on their capital 

projects.     These processes will be relevant for a construction firm to know when it seeks to learn about opportunities to bid on City 

construction projects and when it prepares its bid on capital projects.   For those engaged in the administrative processes that are 

the subject of this OA Course, it is also necessary to know that the Bid Package a construction firm responded to when it submitted 

its bid contains the Contract.  The act of submitting a bid on a public construction project binds the winning firm to all the terms and 

conditions in that Contract, many of which terms and conditions form the bases of compliance steps taught in this OA Course.  
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How Capital Projects Start at the City and Become a DDC Capital Project.  DDC’s 24 client agencies work with OMB to obtain 

authorization for their capital projects to be included in the Mayor’s executive budget proposal each April, which the Council adopts 

as the capital budget each June.    
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The inclusion of DDC’s 24 client agencies’ capital projects in the adopted capital budget leads to the preliminary scope approval 

process,75 as described above in detail in TAB 3, Capital Budget Adoption and Administration, and permits DDC’s client agencies to 

                                                           
75   Charter, Section 219(a). 
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issue a construction project initiation (CPI) request to DDC, after which DDC begins the design process for the project, involving 

many units at the agency, including project management, procurement and budget.  DDC follows the capital project roadmap as 

described above in detail in TAB 3, Capital Budget Adoption and Administration, through final scope approval,76 when DDC designs 

the project, to final design approval,77 when DDC puts the project out for competitive public bidding.   The design process, involving 

the same units at DDC listed above as well as the contract management unit.  On public building projects, DDC mostly procures 

design services from outside consultants, though there is capacity for in-house design work; on public infrastructure projects, design 

services are mostly performed in-house by DDC staff professionals, though DDC also hires design consultants for infrastructure 

projects.  State law permits City agencies, including DDC, to procure design consultant services for capital projects by a request for 

competitive sealed proposals, which are also commonly referred to as request for proposals, in contrast to procurement of 

construction, which State law requires to be procured by competitive sealed bidding with an award going to the responsive and 

responsible bidder tendering the lowest price.   Thus, DDC procures the construction of capital projects by requests for competitive 

sealed bids (CSBs), which DDC posts to its website and provides notice of in The City Record to be available for all Interested Bidders.    

 

                                                           
76   Charter, Section 219(b).   
77   Charter, Section 219(c). 
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About Pre-qualified Lists.  State amendments to the Wicks Law in 2008 included a general authorization to enable New York public 

Owners to pre-qualify bidders.78  When a City construction agency develops a pre-qualified list or PQL for a particular public works 

project or project type, the Bid Package for such projects are made available only to the construction firms on the PQL for them to 

bid on, instead of being available to all construction firms that are interested in considering bidding on the work. 

 

Section 3-10 of the PPB Rules covers the local requirements for creating PQLs.  Agencies develop a PQL to procure identified 

categories of goods, services, construction, or construction-related services through the release of a request for qualification (RFQ).  

DDC uses the pre-qualification process to identify and evaluate those responding construction firms based on necessary work 

experience, skills, work-force size, past performance and other factors as permitted by law to ensure that those firms that DDC then 

pre-qualifies can deliver those projects, which are typically complex projects, on-time and on-budget.  Once a PQL is established for 

a construction project or type of project, only those firms that DDC pre-qualifies as a result of the RFQ process will be invited to bid 

on the project(s) subject to PQL.   There are two types of PQLs for which DDC may issue RFQs:  

 

• continuously open PQLs for which applications may be submitted at any time  

• time-limited PQLs that relate to specific construction projects and therefore have a due date by which construction firms 

must submit their RFQ applications.  

 

Resources for Construction Firms to Learn about Capital Project Opportunities.  Construction firms can continuously search for 

public project contracting opportunities—both for CSBs and RFQs—by going to City construction agency websites. 

 

                                                           
78  These amendments also authorize public Owners, including all City agencies, to enter into a project labor agreement (PLA) in order to avoid multiple prime 
contract requirement on a project.  For more detail on the Wicks Law and PLAs, please see Wicks Law and PLAs above. 
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• DDC’s website is at:  http://www1.nyc.gov/site/ddc/index.page.  Construction firms interested in obtaining the Bid Packages for 

DDC projects can download them from:  https://ddcbiddocuments.nyc.gov/bdoweb/default.aspx.  If a construction firm wishes 

to purchase the Bid Packages in person, it will be necessary to use a company check or money order, payable to DDC, in the 

amount of $35.00 

 

• All CSBs and RFQs will also be listed on the paper version and the online version of The City Record, which is at: https://a856-

cityrecord.nyc.gov/.  This is a fully searchable database of procurement notices of bid solicitations and awards from all City 

agencies, and vendors can sign up on it to receive bid notifications by email and download bid documents. 

 

• The Citywide Vendor List is a database managed by the Mayor’s Office of Contract Services (MOCS) that City agencies also use to 

notify vendors about upcoming contracting opportunities (http://www1.nyc.gov/site/mocs).  Construction firms should make 

sure to register with this Citywide Vendor List so that City construction agencies have contact information to which they can send 

their notices of upcoming solicitations. 

 

 

http://www1.nyc.gov/site/ddc/index.page
https://ddcbiddocuments.nyc.gov/bdoweb/default.aspx
https://a856-cityrecord.nyc.gov/
https://a856-cityrecord.nyc.gov/
http://www1.nyc.gov/site/mocs
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Other City Resources to Support Small Construction Businesses.  The City’s Minority/Women Business Enterprise (M/WBE) program 

is administered by the New York City Department of Small Business Services (SBS), in partnership with MOCS and other City 

agencies.  In the context of State law that requires City construction agencies make awards to the lowest responsive and responsible 

bidder, the M/WBE program seeks to expand opportunities for M/WBE firms by connecting them to a comprehensive range of 

programs that provide procurement technical assistance and capacity building support, as well as other resources to help them 

navigate and compete in the public procurement marketplace.79   If a small construction firm meets the terms of SBS’s M/WBE or 

other enterprise program described below, SBS offers several programs for such firms.  Among SBS’s efforts to reduce or eliminate 

barriers to competition for qualified small construction firms are: 

 

• Bond Readiness Program provides M/WBE certified construction and trade companies with financial management skills to help 

them secure or increase surety bonds necessary to compete on City contracts; this program provides seven months of classroom 

and webinar training and one-on-one assistance, as well as introductions to a network of surety agents and firms are encouraged 

to bid on City contract opportunities where appropriate;  

• Bond Collateral Assistance Fund to help small businesses and M/WBEs secure surety bonds to perform on City Contracts;  

• Emerging Business Enterprise (EBE) Program, which is directed at expanding procurement opportunities to disadvantaged 

businesses that satisfy a two-prong test of economic disadvantage and social disadvantage;80 

• Locally-based Enterprise (LBE) Program, which is a certification program designed to promote the growth of small construction 

firms through greater access to contracting opportunities with the City through requiring City construction agencies to utilize 

LBEs as a prime or subcontractor on specific Contracts;81 

                                                           
79   From CITY OF NEW YORK MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISE (M/WBE) PROGRAM Compliance Report covering July 1, 2016 – 
December 31, 2016 at http://www1.nyc.gov/assets/sbs/downloads/pdf/about/M/WBE-reports/fy17_q1q2_M/WBE_compliance_rpt.pdf 
80   Local Law 12/2006. 

http://www1.nyc.gov/assets/sbs/downloads/pdf/about/mwbe-reports/fy17_q1q2_mwbe_compliance_rpt.pdf
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• Selling to Government program, through which SBS offers “selling to government” services that help M/WBEs navigate the City’s 

procurement system through a combination of workshops and one-on-one assistance supported by SBS’s Online Directory of 

Certified Businesses (www.nyc.gov/buycertified) and other City procurement systems;  

• NYC Online Certification Portal (www.nyc.gov/certifyonline) allows M/WBE firms to certify and recertify online, check the status 

of applications, and update their business profiles to better promote themselves to City agency “buyers”; 

• Technical Assistance Program provides regular certification workshops, one-on-one certification application review sessions and 

SBS’s five-borough network of Business Solutions Centers working with various community partners in the M/WBE Leadership 

Association to help ensure that firms submitted complete application packages; 

• NYC Construction Mentorship program provides certified construction firms with greater access to City construction 

opportunities, with eight months of classroom instruction and one-on-one mentorship, a business assessment, and a custom 

three-year growth plan for their business; participating firms are encouraged to bid on City contract opportunities where 

appropriate and are provided guidance by MOCS and City agency personnel who serve as subject matter experts;  

• NYC Teaming program provides M/WBEs and other small businesses with opportunities to learn how to partner with other firms 

in order to be able to bid on larger or new market contract opportunities, through a series of workshops and webinars that 

review different types of teaming arrangements, financial and legal issues, responding to RFPs and bids as teams, and marketing 

to potential partners, culminating in a matchmaking event that facilitates industry-specific networking; it also brings firms 

together with City agency procurement events that facilitate industry-specific networking, and provides open requests for 

proposal and bids, when available, for participants to review with potential partners;  

                                                                                                                                                                                                                                                                   
81   Administrative Code Section 6-108.1.  Under the LBE program rules, contracts are excluded from the program if they are federally or State funded and 
subject to their requisite goal programs. Federally funded construction projects (and many City contracts are federally and State funded and subject to 
subcontracting goals under those programs) are generally subject to the federal Disadvantaged Business Enterprise program, and State funded contracts are 
subject to other goals requirements as well, including Article 15-A of the New York State Executive Law.  
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• HPD Building Opportunity Program, with HPD and SBS as co-sponsors, aims to help M/WBE developers refine their skills, gather 

the information needed to navigate the complex arena of real estate development, connect them to HPD and SBS resources, and 

ultimately compete for and execute HPD and other affordable housing real estate development projects; and 

• Contract Financing Loan Fund, with SBS and the New York City Economic Development Corporation (EDC) as co-sponsors, aims to 

enhance the ability of business owners to access the capital they need to win, take on and perform successfully on City Contracts 

by reducing the cost of capital to 3% APR (annual percentage rate).   

 

For more information, see http://www1.nyc.gov/site/sbs/businesses/certify-with-the-city.page, 

http://www1.nyc.gov/site/sbs/businesses/operate-and-grow.page and http://www1.nyc.gov/site/sbs/businesses/start-a-

business.page. 

 

A Few Words about VENDEX and SBS/DLS Processes.  The City’s Vendor Information Exchange System (VENDEX) process is an 

important requirement for firms wishing to do business with all City agencies.  As part of the contract award process, all vendors 

interested in doing business with the City must comply with the requirements of VENDEX, a computerized data system, to provide 

City agencies with the required information to help them make decisions regarding vendor responsibility as required by law.   A 

responsible contractor is one that has the capability in all respects to perform fully the contract requirements and the business 

integrity to justify the award of public tax dollars.    

 
Interested Bidders must submit their VENDEX questionnaires, which consist of the vendor and principal questionnaires, and any 

Certificates of No Change (CNC) forms, including those related to previously submitted paper-based VENDEX forms, by creating 

accounts in the City’s new Procurement and Sourcing Solutions Portal (PASSPort), activated online in July 2017, and file all disclosure 

information in PASSPort.  Paper submissions, including CNCs to existing VENDEX packages will not be accepted in lieu of complete 

online filings.  For more information about PASSPort, please visit nyc.gov/passport. 

 

http://www1.nyc.gov/site/sbs/businesses/certify-with-the-city.page
http://www1.nyc.gov/site/sbs/businesses/operate-and-grow.page
http://www1.nyc.gov/site/sbs/businesses/start-a-business.page
http://www1.nyc.gov/site/sbs/businesses/start-a-business.page
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Upon acceptance by the MOCS of the submitted VENDEX questionnaires in PASSPort, they are valid for three years from the date of 

acceptance, subject to certain other requirements, including changes to conditions reported in the accepted VENDEX submission.   

There are many requirements associated with complete and correct submission of VENDEX questionnaires, such as what officers at a 

firm can sign the certifications, and information about such requirements is available at the website above.  If during a construction 

project, there is a material change at the vendor’s business during the three-year period of validity expires, or if a vendor wishes to 

bid on another project, it may be possible for the vendor to complete a CNC.  If the rules governing VENDEX do not permit a CNC to 

be filed or if changes at the vendor require a new submission, a vendor may need to submit a new set of VENDEX questionnaires in 

PASSPort.  

 

In addition, the City also requires vendors to complete a Division of Labor Services (DLS) form with SBS for awarded City contracts.82  

Like the VENDEX form, the DLS form is valid for three years with respect to the City agency for which it was filed.  For City contracts 

with another City agency, the vendor must complete a supplemental DLS form. For more information, see 

http://www.nyc.gov/html/sbs/html/procurement/dls.shtml). 

                                                           
82  RCNY, Title 66, Chapter 10; EO 50/1980 as amended by EO 94/1986, EO 108/1986 and EO 159/2011.  
 

http://www.nyc.gov/html/sbs/html/procurement/dls.shtml
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TAB 5 

 

DDC Procurement Process 

 

Introduction.  This class will focus on the process at DDC that occurs after an Interested Bidder submits its bid up through to the 

award of the Contract.  The processes described below will help a construction firm understand what happens as its bid is 

considered and, if it is selected as the winning bidder, the steps it and DDC must take in order to have the Contract registered by the 

Comptroller so that the construction firm can begin to work on the project.   
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A public “procurement” consists of a function and a series of related activities.  A City agency engages in the function of 

“procurement” when it purchases, rents, leases or otherwise acquires goods, services or construction in exchange for payment from 

public moneys.  The subject matter for this OA Course consists of the public procurement of construction.  There are many related 
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activities, described in greater detail below, that a City agency performs to effect such a purchase, rent, lease or other acquisition 

include planning, description of requirements, solicitation and selection of sources and preparation and award of contract.  There 

are also procurement-related activities performed during the construction phase, and discussed in greater detail in TABS 6 and 10 

below, which relate to all phases of contract administration, including project acceptance, evaluation of performance and final 

payment.    

 

The Competitive Sealed Bid Process Lifecycle.   As described above in TAB 4, DDC can procure construction using one of two 

methods—the CSB, through the release of a Bid Package, or the PQL, through the release of an RFQ, which are both authorized by 

State law and PPB Rules.  The materials below focus only on the CSB process, which is open to all interested bidders and initiates the 

Bid phase of the construction process that follows a standard series of steps that DDC must follow as required by State law and PPB 

Rules.  The CSB lifecycle process includes:  

 

• DDC releases a Notice of Invitation to Bid on the various websites discussed above in TAB 4. 

• Interested Bidders download the electronic Bid Package or pick up a physical copy of the Bid Package (see sample Bid Package in 

Project Document Supplemental Volume 2).   

• Interested Bidders can attend a “bid walk through” meeting at DDC to gain greater understanding of the project, elements of the 

Bid Package, which includes the Contract (see sample Contract in Project Document Supplemental Volume 2) that becomes 

binding on the bidder upon DDC’s acceptance of its bid and compliance with the requirements of a valid bid, as discussed in TAB 

3 above.  DDC highly recommends that Interested Bidders attend the “bid walk through” meeting.  

• Interested Bidders submit their bids, as indicated in the Bid Package, along with a bid bond and other required documents, by 

the due date, which includes a specific time. 

• Immediately after the time for bid submission has occurred, DDC holds a public bid-opening meeting, at which time DDC initially 

reviews the bids it receives for responsiveness to elements of the bid package and identifies the bidder/proposer who submits 
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the lowest price for constructing the project, as required by State law, ranking the proposals of all bidding/submitting firms in 

order of price, from lowest to highest. 

• The apparent winning bidder and DDC work together to complete the vendor integrity compliance process, which requires the 

vendor to submit, among other documents, VENDEX questionnaires in PASSPort and a DLS form with SBS, as discussed in TAB 4 

above.  Other City agencies (such as the New York City Department of Investigation and SBS/DLS, and OMB, if required under 

State law with respect to the Financial Control Board for the City) must make determinations to permit DDC to advance the 

vendor compliance process to completion and to permit the Comptroller to register the Contract.   

• DDC and the vendor conduct a pre-award meeting to confirm understanding of project scope in the Bid Package. 

• DDC makes a formal award of the Contract to the vendor, after it receives all required approvals by other City agencies by 

sending a Notice of Award letter to the construction firm.  

• After the vendor submits, and DDC accepts, required documents necessary for registration, the vendor and DDC execute the 

Contract, at which time the vendor becomes the contractor for the Project (the Contractor).   

• DDC submits the executed Contract to the Comptroller for registration as required by the Charter, which is a 30-day process, 

during which time the Comptroller can reject the Contract as permitted by the Charter. 

• After DDC receives notice of Contract registration, typically no later than 30 days after submission, unless the Comptroller rejects 

the Contract as permitted by the Charter, DDC begins the construction phase by sending the Contractor a Notice to Proceed 

(NTP) letter. 

 

Below is another infographic that explains the procurement life cycle at DDC. 
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Contents of the Bid Package.  The Bid Package available to Interested Bidders consists of three types of information.  The first type is 

information about the project to be constructed and includes the final and complete drawings and specifications produced by the 

designer.  These final and complete drawings and specifications form the basis for the construction firm’s estimate of the price to 

construct the project that becomes its bid price.   

 

With respect to project designs for which an Owner procures design services, “[a] civil engineering firm usually designs earthmoving 
and heavy construction projects—or horizontal infrastructure projects—and the “design of general buildings is usually under the 
purview of an architectural firm.”83     
 

                                                           
83   Griffis and Farr, op. cit., p. 172.  “A mechanical, electrical, process, or industrial engineering firm usually leads the design of process-type facilities.” Idem 
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The second type is information about the conditions that govern the bidding process, such as what counts as a valid bid submission, 

including the bid form requirements, and the types of security the construction firm must provide along with its bid. 

 

The third type of information consists of requirements the Interested Bidder agrees, when it submits its bid, to comply with during 

the construction project as conditions of performing the work and receiving payment for the work, if it is awarded the Contract.  The 
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sources of these types of conditions and requirements are a combination of applicable federal, State and City laws.  The Contract 

contains an explicit promise by the Contractor to comply with all applicable federal, State and City laws.  A subset of applicable local 

laws includes the PPB Rules, and City agencies, including DDC, comply with these rules via a number of internal procedures and 

documentary forms, which are the subject of this OA Course.   These laws impose on City agencies, including DDC, an obligation to 

conduct a level of due diligence with respect to its payment, change order and close-out processes.  The content of the related 

forms and required back-up documentation and the procedures the agencies follow to review the submitted materials reflect City 

agencies’ due diligence required by law.  See TABS 6-10 below. 

 

The three types of information discussed above can be found within the several documents that collectively make up the Bid 

Package: 

  

• Volume I, which contains all required bid forms  

• Volume II, which contains 

o References to the City‘s standard construction contract language 

o Information for bidders 

o Contract, which the winning bidder agrees to execute when it submits its bid 

o Performance and payment bond requirements 

o The City’s prevailing wage schedule 

o Applicable PLA, if any 

o General Conditions to the Contract 

• Volume III, which contains project specifications and any addenda  

 

About the Contract.  When submitting its bid, a vendor construction firm agrees to be bound, if DDC accepts its bid, by the terms 

and provisions of the Contract that is part of the Bid Package.   The following materials, which is summarized below for this OA 
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Course for educational purposes only, is subject to the terms and conditions of the Contract and General Conditions for your project.  

The Contract provisions function as conditions of performing the work and receiving payment for completed work and serve as the 

basis of all the administrative functions that are taught in this OA Course.  The original sources of these types of conditions and 

requirements are a combination of applicable federal, State and City laws, with which the vendor construction firm explicitly agrees 

to comply with in the Contract, and documentation and review policies, practices and forms at DDC.  For these reasons, it is 

extremely important that Interested Bidders acquaint themselves with all terms and conditions of the Contract before they submit 

their bids—the winning bidder will be bound by its terms and conditions throughout the construction phase of the project.    

 

Some summary basic facts about the Contract follow.  The Contract is a binding and enforceable agreement that contains:  

 

o The parties to the agreement, which are DDC, acting on behalf of the City, and the vendor construction firm that is awarded the 

bid and is named as the Contractor under the agreement.  

 

o The scope of work, which is included in the Bid Package as appendices to the Contract and governs all issues related to conditions 

that will lead to valid change orders, including  

o Drawings  

o Specifications  

o General Conditions  

 

o The project schedule, which is derived from the winning bidder’s submission, and governs all issues related to valid change 

orders, which includes:  

o Delivery of project  

o Construction duration  
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o The Contract value, which is the price in the winning bidder’s submission and becomes the amount of the Contract—or price of 

the project—that is accepted by DDC as part of the award process. 

 

o Dispute, notice and claims provisions governing the Contractor ‘s rights and responsibilities with respect to notifying and 

resolving disagreements that may arise with respect to scope of Contract work, change orders for Extra Work and schedule 

delays.  

 

Forms Required of Bidders as Part of CSB.  The following list of forms and documents are required elements of a valid submission of 

a bid submission that bidders must complete correctly in order for a bidder’s submission to be considered by DDC during the bid 

evaluation and award process.  Best practice and optimum process efficiency requires that Interested Bidders include all the 

following items in the bid submission, but described below are common errors in bid submissions, which Interested Bidders should 

avoid, that do not invalidate a bid submission but do create the potential for delay later during the award and/or registration 

processes.   

 

Bid Schedule Form  

• Breakdown of bid pricing (See TAB 13 for Contractor’s bid breakdown form)  

 

Bid Form  

• Company’s information  

 

Affirmation Form  

• Declaration that bidding construction firm is not in arrears for any tax, fee or fine payment to the City  

 

Bid Bond/Security Check  
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• 10% Bid Bond required on projects greater than $1 million  

• 2% check (certified or bank check)  

• M/WBE (Schedule B)  

 

Apprenticeship Program Questionnaire  

 

Safety Questionnaire  

 

VENDEX Compliance to be completed online in the City’s PASSPort System. 

  

Iran Divestment Act Compliance  

 

List of Wicks Law trade subcontractors on as stated in the bid document (if no applicable PLA)  

• All Contractors, including general contractors, are responsible for all work performed by their Subcontractors  

• Wicks Law trade Subcontractors can only be replaced after award through DDC approval process (See TAB 3, Relation of 

Contract and Bid above) 

 

About the Bid Estimate.  As noted above in TAB 3, Interested Bidders conduct cost estimates during the Bid phase to submit to 

Owners for competitive bids, which generally include “direct construction cost including field supervision, plus a markup to cover 

general overhead and profits” with direct costs “derived from a combination of . . . subcontractor quotations, quantity takeoffs and 

construction procedures.”84   A summary of the elements of the cost estimate is below. 

 

                                                           
84  Hendrickson and Au, op., cit., p. 4/31.   
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Direct costs.  The direct costs include five components: subcontractor costs, material costs, equipment costs, labor cost, and job 

overhead costs.  As between horizontal infrastructure projects and vertical building projects, a Contractor firm’s predominant 

components of direct cost on a horizontal infrastructure project are equipment cost and, to a lesser extent, subcontractor cost, 

while on a vertical building project, the predominant components are labor, materials and subcontractor costs.85     

• When preparing a bid, the Contractor firm obtains bids from subcontractor firms for certain phases of the job, which costs are 

reflected in the Contractor firm’s bid, and once the Contractor firm’s bid has been accepted by the Owner and the Contractor 

signs the Contract, subcontracts are signed, obligating the Subcontractors to perform the work at the quoted price, subject to 

provisions in the subcontract, which reflect provisions in the Contract. 86 

 

• The Contractor firm quantifies the costs of material to perform the Work and complete the construction project, which are 

estimates of the costs of the materials required by the design and specifications and depend on the Contractor firm’s project 

management plan to accomplish the Work.87 

The remaining components of direct cost—labor costs, equipment cost, and job overhead costs—have a direct relation to the 

estimated project duration and also depend on the Contractor firm’s project management plan, which includes scheduling the 

accomplishment of the Work.88 

• Among methods to estimate labor costs are the “time-cost” method, in which the Contractor firm estimates the labor force 

required for each activity in the project management plan and calculates the related “time cost” of labor; and, the “unit cost” 

method, in which the Contractor firm estimates the cost of labor based on historical cost data and is typically an average labor 

                                                           
85  Griffis op. cit., pp. 56-57. 
86  Ibid., pp. 44-45. 
87  Ibid., p. 46. 
88  Idem 
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cost for a certain amount of construction to be put in place divided by that amount of construction measured in terms of some 

physical metric.89 

 

• The Contractor firm’s estimation of equipment costs for a construction project relates to project duration and the Contractor 

firm’s project management plan and involves the hourly costs of equipment to be used, with associated depreciation costs if the 

equipment is owned by the Contractor firm, and the costs of operating the equipment.  The relational impact of equipment costs 

on the total cost can vary from significant, such as on horizontal infrastructure construction, to slight, such as on vertical building 

construction.90 

 

• Overhead costs, which vary among Contractor firms and directly relate to the time of project duration, include the types of costs 

the Contractor firm incurs for the project duration that “do not directly account for construction in place, such as supervision, 

inspection, bonding and insurance, etc.” but that are necessary for the Contractor firm to accomplish the Work.91  

 

Indirect costs.  Compared to estimating direct costs, many of which directly relate to project duration and the Contractor firm’s 

project management plan, estimating indirect costs is less straightforward because indirect costs can be more difficult to identify 

and quantify and depend to some degree on the nature of the Contractor firm’s business organization and place within the local 

construction market.92  The components of indirect costs consist of general overhead costs and what is referred to as “other 

costs”.93  Estimations of general overhead costs involve a “proration of the cost of engineers, managers, office staff, physical plan, 

and other fixed business costs necessary for contractor operations,” which costs depend on “a prediction of the average volume of 

                                                           
89  Ibid., pp. 46-47. 
90  Ibid., pp. 47-48. 
91  Ibid., p. 48. 
92  Ibid., p. 49. 
93  Ibid., p. 48. 
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work over a period of time be predicted in advance of estimating a job.”94  The category of “other costs” reflects the nature of the 

Contractor firm’s business organization and accounting or “cost group” practices and can include segregated items of business costs 

“associated with labor costs, such as workers’ compensation, health benefits and employer portion of FICA, to facilitate managerial 

cost control compatible with necessary bookkeeping and accounting procedures within a single system” and “mobilization costs, 

contingency costs and interest on money invested.”95 

 

Bid Package Submission Requirements.  As described in the bid document, DDC permits bidders to submit their bid packages in two 

ways.  Bidders may either deliver the bid submission by hand or by mail/express mail.  The delivery methods are both subject to the 

condition that DDC must “clock in” receipt of the bid packages prior to the time established by DDC and noted as the “bid opening 

time”.  DDC cannot accept any bid submitted after the “bid opening time” which are late submissions and thus not valid 

submissions.  In addition, the bidder must submit its bid package in a sealed envelope, which includes, on its face, the project 

identification number and the date of the bid submission.  Failure to provide this information may deem a bid to be “non-

responsive”. 

 

Common Errors in Bid Submission.   The following common errors in bid submissions do not invalidate a bid submission but do 

create the potential for delay later in the process during the award process or the registration processes.  These common errors to 

be avoided include: 

  

• Failure to enclose a bid bond or security check with bid  

• Failure to provide a second envelope for subcontractors’ quotes, as instructed in the bid documents  

 

                                                           
94  Ibid., p. 49. 
95  Idem 
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What Happens at a Bid Opening.   A bid opening is open to all members of the general public, who are welcome to attend all bid 

openings, and DDC staff from the program unit responsible for the project may also attend.  A Deputy ACCO or Director within the 

ACCO unit at DDC opens the bid submissions at the stated bid opening time, reads the information off the bid submissions aloud, 

which bid information is recorded for DDC’s records.  This process can take up to an hour and varies with the number of bids 

submitted. 

 

After the bid opening is concluded, DDC posts the final bid results on its website at: 

http://www.nyc.gov/html/ddc/html/business/business.shtml and via IVR system at 718-391-2614.  

 

The Pre-Award Process—What Happens after a Bid Opening.   After the recording of the ranked bid submissions, DDC sends Pre-

award Notification letters to the three bidders who submitted the three lowest prices as their bids.  If there are fewer than three 

bidders, DDC documents its outreach efforts and, if only a single bid is received, justifies an award despite the paucity of 

competition.  This Pre-award Notification letter not only officially designates the bidder submitting the lowest price as the “apparent 

winner” of the bidding process, but also designates the next lowest bidders whose bids DDC may later accept in the event that DDC 

cannot for various reasons under law award the Contract to the bidder who submitted the lowest price.  This Pre-award Notification 

letter also requests certain information from these three construction firms, which have five business days to submit this 

information to DDC.   

  

DDC typically takes approximately 30 days after the bid opening to conduct its vendor responsibility review as required by the PPB 

Rules in order to be able to conclude that the apparent winner is a responsible contractor that has the capability in all respects to 

perform fully the Contract requirements and the business integrity to justify the award of public tax dollars.   If, after the review 

described below, DDC is able to conclude the apparent winner is a responsible Contractor, it will formally award the Contract to the 

apparent winner.  If DDC cannot make such a conclusion with respect to the apparent winner, it will repeat the process described 

http://www.nyc.gov/html/ddc/html/business/business.shtml
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above with respect to the bidder submitting the next lowest price, and, if necessary, with respect to the bidder submitting the third 

lowest price. 

 

Various units at DDC, as described below, review the bid documents submitted by the apparent winner, as part of DDC’s vendor 

responsibility due diligence compliance as required the PPB Rules. 

  

• The Office of Contact Opportunities (OCO) unit reviews the M/WBE Schedule B  

• The Financial Analysis Unit (FAU) reviews the submitted financial statement/tax returns  

• The VENDEX unit reviews the complete VENDEX form on file at MOCS or in PASSPort, including any CNCs  

• The Procurement Unit reviews the vendor’s DLS/SBS certificate  

• The Program Unit, within the Infrastructure or Public Buildings unit, that is responsible for the design and construction of the 

particular project reviews the vendor’s qualifications pursuant to the CSB 

 

Contract Approval Process.  After a City agency, such as DDC, has determined that the winning bidder is responsive and responsible 

under applicable law, which includes a number of approvals of the applicable units within DDC, DDC’s ACCO will initiate the City-

wide process to make the formal award the of the Contract to the responsible and responsive winning bidder by sending a Notice of 

Award letter to the construction firm.  

 

Contract Execution Process.  An officer or other authorized representative with the power to bind the Contractor signs the Contract 

in person, bringing the corporate seal and a notarized certification with respect to the authorized representative.  The officer or 

other authorized representative must also submit, at this time, any applicable payment and performance bonds and all required 

insurance certificates.  At this point, the vendor contractor firm becomes the Contractor for the project, and the DDC Commissioner 

or his/her authorized representative signs the Contract, which will become effective upon registration by the Comptroller.  The 

Contractor cannot begin work under the Contract until it is registered by the Comptroller.  
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New York City’s Contract Registration Process.   Section 328 of the Charter requires all City agencies file all City contracts with the 

Comptroller for registration within 30 days, unless there exist grounds for the Comptroller not to register a contract.96  At DDC, the 

ACCO Contract Manager prepares the Advice of Award document for submission with the executed Contract to the Comptroller.  

Upon its receipt, the Comptroller has 30 days to approve or reject the Contract for registration.  If, during this period, the 

Comptroller approves the Contract, the Comptroller will register the Contract via the City’s Financial Management System (FMS), 

which means that Contract work can commence and be paid for with City funds.  No work under any City contract can commence 

until registration.  

  

After Contract Registration.  After DDC receives notice that the Comptroller has registered the Contract, DDC sends a NTP letter to 

the Contractor.  As discussed in greater details below in TAB 6, the NTP letter indicates the start date of construction and invites the 

Contractor to attend a pre-construction meeting with DDC project management staff (the Pre-Construction Meeting). 

                                                           
96  Charter Sections 93(p) and 328 (a) and (b). 
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TAB 6 

 

Introduction to Construction Project Management, Part 1 

(Notice to Proceed and Pre-Construction Meeting) 
 

Introduction.  This and the remaining classes in this Course Book focus on various aspects of the Build phase that begins after the 

Contractor has been awarded the Contract.  The Build—or construction—phase is when the Contractor engages in project 

management, which is a major administrative activity associated with all construction projects.  Project management relates to the 

general conditions of a particular project and varies with the size and complexity of a project.”97   

 

                                                           
97   Griffis and Farr, op. cit., p. 180. 
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The Owner and the Contractor share the project management function.  As noted above in TABS 3 and 5, both Owner and 

Contractor perform control cost estimates for monitoring the project for financing purposes and during the Build phase to estimate 

the cost to completion.98  The materials below discuss how DDC, as Owner, oversees the construction phase under the terms of the 

Contract, by focusing on specific aspects of the Contractor’s project management.  This class looks at project management functions 

from the perspective of project commencement, while the following classes will look at project management functions from various 

perspectives as the project goes from pre-construction to completion and post-construction. 

                                                           
98   Hendricks, op. cit., p. 4/31. 
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Notice to Proceed Letter Begins Construction Phase with Pre-Construction Meeting.   The NTP letter indicates the start date of the 

construction phase and invites the Contractor to attend a Pre-Construction Meeting, which is to occur at least 20 days in advance of 

any work permits issued to the Contractor.  The Contractor is expected to provide documents required by the Contract to the DDC 

project engineer or project manager Resident Engineer 99 at this Pre-Construction Meeting.  

The NTP letter includes summarizes information from the process leading up to the NTP letter, such as information about the 

Contractor, the project and the Contract, as well as documents the Contractor is expected to bring to the Pre-Construction Meeting:  

 

• Contractor information 

o Contractor’s Name    

o Contractor’s Address 

o Contractor’s Authorized Representatives/Staff  

• Project information 

o Project Description, including Project Name and Borough 

o Coordinate commencement date  

o Requirements  

o DDC Construction Project Manager Resident Engineer 

• Contract information 

o Contract Number and registration information and related Solicitation and Package Numbers 

o Scheduled Start Date 

                                                           
99   Since this OA Course Book focuses on infrastructure projects, it will refer to the Resident Engineer.  On pubic building projects, the analogous function 
would be performed by the Construction Project Manager. 
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o Scheduled Substantial Completion Date 

o Scheduled Final Completion Date 

o Project Duration (Calendar Days) 

o Base Contract Value  

• Documents to bring to the Pre-Construction Meeting, which are the Contractor’s key first submissions  

o Long lead items list 

o Proof of insurance required under the Contract  

o Base line construction schedule  

o Submittal schedule  

o Detailed estimate (schedule of values for approval)  

o Proof of required insurance and payment bonds  

o Project-specific site safety plan (OSHA requirement) 

o Request for approval of subcontractors  

 

Below is additional information with respect to some of the items listed above.   

 

Project Schedule Management.  DDC and the Contractor will discuss the base line construction schedule submitted by the Contractor 

at the Pre-Construction Meeting with the goal of establishing a base line construction schedule that DDC will approve and that 

becomes the basis for project management activities by both DDC and the Contractor, for the Contract work, including all issues 

with respect to potential delays.  In order to create its base line construction schedule submission, the Contractor should:  

 

• Buy durations in all subcontracts  

• Know the project’s critical path  

• Identify key construction milestones  
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• Issue a long lead items log 

• Integrate submittals into the pre-Construction timeline   

 

Approval of Subcontractors and Local Law 1/2013 M/WBE Compliance.  DDC will communicate its goals and requirements with 

respect to M/WBE goals and requirements for the Project and the process for assuring the agency’s monitoring of compliance with 

the City’s M/WBE rules for the duration of the Project. 

 

City’s Retained Percentage Requirement.  Due to the inherent risk present in all construction projects, which also “involve a 

significant commitment of money and resources” by both owners and contractors, within a constrained context, a “retained 

percentage” practice has evolved among owners in the U.S. construction industry to manage risks associated with construction. 100  

Retained percentage practice applies to the practice of “providing partial payment for a ‘product’ prior to completion and final 

acceptance” because it is not possible for contractor to wait for payment until final acceptance by owners.  “Extending payment for 

a project during production has inherent risks including overpayment for the work installed, payment for defective work, and the 

continued solvency of the parties until the work is complete.”101  From the owner’s perspective, the “retained percentage” practice 

involves owners retaining “a percentage of each progress payment to their contractors, and contractors in turn typically 

[withholding] a similar amount from their subcontractors until satisfactory completion of the project.”102  

 

The City permits different types of retainage percentages in Contracts for projects, and Schedule A of the General Conditions to the 

Contract indicates the applicable retainage percentage for the project (collectively, the City’s Retained Percentage Requirements): 

                                                           
100 Dennis C. Bausman, Retainage Practice in the Construction Industry (Alexandria 2004), p. 1 (citing Office of Program Policy Analysis and Government 
Accountability – OPPAGA (2000), Inflexibility in Contracting and Retainage Practices Could Hurt Construction Industry, Report No. 00-26, December 2000).  
https://www.asaonline.com/eweb/upload/Retainage%20Report%20for%20CKD.pdf accessed 05/02/17 at 4:13 p.m. 
101  Idem 
102  Idem 

https://www.asaonline.com/eweb/upload/Retainage%20Report%20for%20CKD.pdf
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• If the Contract requires one hundred percent (100%) performance and payment security, then as further security for the faithful 

performance of the Contract, the agency will deduct, and retain until the substantial completion of the Work, five percent (5%) 

of the value of Work certified for payment in each partial payment voucher.  

 

• If the Contract does not require one hundred percent (100%) performance and payment security and if the price for which the 

Contract was awarded does not exceed one million dollars ($1,000,000), then as further security for the faithful performance of 

the Contract, the agency will deduct, and retain until the substantial completion of the Work, five percent (5%) of the value of 

Work certified for payment in each partial payment voucher.  

 

• If the Contract does not require one hundred percent (100%) performance and payment security and if the price for which the 

Contract was awarded exceeds one million dollars ($1,000,000), then as further security for the faithful performance of the 

Contract, the agency will deduct, and retain until the substantial completion of the Work, up to ten percent (10%) of the value of 

Work certified for payment in each partial payment voucher.  

 

Contractor Obligation for Insurance.  The Contractor agrees in the Contract to purchase and maintain the types of insurance as 

indicated in Schedule A of the General Conditions (with the minimum limits and special conditions specified in Schedule A).   The 

Contractor must maintain all required insurance from the date the Contractor is required to provide proof of insurance pursuant to 

the Contract through the date of completion of all required Work (including punch list work as certified in writing by the Resident 

Engineer), with any exceptions as provided in the Contract.  The Contractor must submit proof of insurance for all payment requests. 

 

The types of insurance required by the Contract are listed below: 
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• Commercial General Liability Insurance covering claims for property damage and/or bodily injury, including death, which may 

arise from any of the operations under the Contract.  

• Workers' Compensation Insurance, Employers' Liability Insurance, and Disability Benefits Insurance in accordance with New York 

Law.  Not only must the Contractor provide this type of insurance but it must cause its subcontractors to provide such 

insurance on behalf of all employees providing services under the Contract.  

• Commercial Automobile Vehicle/Equipment Liability Insurance for liability arising out of ownership, maintenance or use of any 

owned (if any), non-owned and hired vehicles and equipment to be used in connection with the Contract.  

• Umbrella/Excess Liability Insurance in the minimum amount of $10,000,000 per occurrence and $10,000,000 in the aggregate.  

 

Contractor’s Project Safety Requirements and DDC Monitoring.  The Contractor agrees in the Contract to comply with all federal, 

State and local safety regulations governing construction of public works.  Some examples of these safety regulations (which is not 

intended to be a comprehensive list) are:  

  

• U.S. Department of Labor 29 Code of Federal Regulations (CFR) Part 1926 and Part 1910 Occupational Safety and Health 

Administration (OSHA)  

• New York State Department of Labor Industrial Code Rule 23 – Protection in Construction, Demolition and Excavation;  

• New York City Construction Codes, Title 28  

• City Administrative Code, Title 34 Chapter 2 – Highway Rules (DOT) 

• New York State Department of Labor Industrial Code Rule 753  

• Title 15 of the Rules of the City of New York, Chapter 13 (2008) Citywide Construction Noise Mitigation  

• Manual on Uniform Traffic Control Devices (MUTCD)  

• Title 15 of the Rules of the City of New York, Chapter 28 (2005) Citywide Construction Noise Mitigation  
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DDC’s Site Safety/Quality Assurance Division monitors the Contractor’s adherence to DDC Contract Safety Requirements, the 

Contractor’s Safety Program and its Site-Specific Safety Plan, and all other applicable federal, State and city regulations and 

standards during construction phase of the project.   DDC accomplishes its monitoring responsibility by the following activities:  

 

• Safety Inspections  

• Comprehensive Audits  

• Verification Audits  

• Special Safety Audits  

• Accident/Incident Investigations  

 

DDC will bring any identified safety deficiencies to the attention of the Contractor’s representative on site for immediate corrective 

actions.   

 

Safety Awareness Training.  The purpose of safety awareness training is to ensure that each Contractor performs its work and 

supervises its employees in accordance with all applicable federal, state and city rules and regulations.  The goal is to control risks so 

that injuries, illnesses and accidents to a Contractor’s employees, DDC employees and the general public, as well as damage to City-

owned and private property, are reduced to the lowest level feasible.  

 

Corporate Safety Program.  Details of the safety programs are listed below: 

 

Each Contractor must establish and submit to DDC, before the Pre-construction Meeting and commencement of Work at the site, a 

Corporate Safety Program that covers all its operations and includes the Contractor’s overall safety policy, regulatory compliance 

plan and minimum safety standards.  DDC’s Construction Safety Unit reviews and accepts it before Work can commence.  The 

Corporate Safety Program must include, as a minimum, the following elements applicable to the Contractor’s operation:  
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• Organization and Responsibilities – the Contractor’s company organization chart, including titles, names, contact information, 

roles/responsibilities for key personnel, etc.  

• Safety Training Program - Contractor’s corporate training program (OSHA 29 CFR 1926.21; NYC Construction Code, etc.)  

• Hazard Corrective Actions - Criteria for safety inspections, identification of safety non-compliances, implementation and 

verification of corrective actions, forms to document safety inspections results, etc.  

• Accident/Exposure Investigation – Contractor company accident/incident notification and investigation procedure; development 

of recommendation and implementation of remedial measures; accident report form, etc.  

• Recording and Reporting Injuries - Responsible staff; reporting and recording criteria; OSHA 300 and 300A form completion, etc. - 

OSHA 29 CFR 1904  

 

Project Planning Leading to Activity Planning.  While the Owner’s focus on the four planning principles during the earlier program 

planning phase “can provide much insight into a planning and scheduling”, the Contractor, when preparing a cost estimate as part of 

the bid for which it may receive an award, and later if it receives the award, must understand the project, the construction sequence 

and quantities required in order to prepare a network plan and schedule, which means it is first necessary to study the drawings and 

specifications before developing a detailed list of activities to accomplish the project.103   

 

Basic understanding of the construction process is necessary for the project planning process, and “factors that govern the 

sequencing of activities with regard to construction, some of which permit flexibility and others of which do not”, are listed below:   

 

• Physical relationships between components 

                                                           
103  Griffis and Farr, op. cit., pp. 82-83.  For example, if “[one considers] the total worker-hours required to complete a project to be the effort required for the 
project on a macro level, and the time to completion is dictated, then [one] can calculate the total workforce.”   
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• Trade interaction caused by 

• Space limitations 

• Resource limitations 

• Unsafe environmental effects 

• Damage of installed building parts 

• Requirements for service 

• Path interference 

• Code requirements 

• Flexibility of sequencing constraints 

• Time-dependence scheduling logic104  

 

As a project moves from planning for the project to planning for its related activities, the definition of an activity is useful: 

 

“An activity can be best defined as a time-consuming element of a project.  Tasks and jobs are the words often used 

in lieu of the word activity.  Activities can be categorized as engineering, procurement, construction and management 

activities.”105 

 

Project planning, as it relates to activity planning, “leads to the concept of levels of networks” for major project activities, with 

network details evolving from the early planning stages as “the planning process proceeds and more information becomes 

available.106  While programs give rise to projects, projects consist of activities, which are the building blocks of the Build phase 

                                                           
104  Ibid., pp. 83-84 (listed material directly quoted).  
105  Ibid., p. 85.   
106  Ibid., pp. 85-86.   “In addition, different management levels in the organization require different levels of detail in reporting. *** Some contracts specify 
that the contractor provide a network that includes all activities with durations longer than two weeks.” 
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process.107  Project activities are “the basic building blocks used to manage construction . . . projects”, and planners create networks 

“as a way of visualizing the interrelationships of activities.”108  The use of networks to manage projects is helpful because they can: 

 

• determine the overall duration of a project,  

• provide insight into the precedence relationships of the activities, and 

• balance workloads109  

 

Once the Contractor firm develops a network model of a project, the Contractor firm can develop a resource plan that further 

“determines the durations and the costs of the activities in the network,” with modifications to the model and plan as more 

information, particularly constraints, become known.110  Resources “include labor, equipment, material, subcontractors, money, 

workspace, and anything else needed to perform a project [and] determine the duration and cost of a project.”111    

 

Focusing specifically on the nature of an activity for project planning and  management purposes, an activity “is a single work step 

that has a recognizable beginning and end and that requires time for its accomplishment [and] should be large enough to identify 

meaningful quantities of work, yet small enough to be sorted by assigned trade or by project position,” with the activity duration 

“consistent with the level of detail planning.112  Standard practice guidelines for use in identifying activities suggest dividing a 

project: 

 

                                                           
107  Ibid., p. 87. 
108  Ibid., p. 87. 
109  Ibid., p. 88 (listed material directly quoted); see also pp. 92-110. 
110  Ibid., p. 152. 
111  Ibid., pp. 160-161. 
112  Ibid., p. 172. 
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• by area of responsibility, with Work performed by general contractor and subcontractors separated 

• by category of work, as distinguished by craft or crew requirements 

• by category of work, as distinguished by equipment requirements 

• by category of work, as distinguished by materials 

• by distinct structural elements such as footings, walls, beams, columns, or slabs 

• by place on the project 

• with regard to owner’s breakdown of the work for bidding or payment purposes 

• with regard to contractor’s breakdown for estimating and cost accounting purposes113  

 

Another method for categorizing activities is to determine the activity duration and activity costs by first determining the drivers of 

duration and cost, which requires a focus on: 

 

• Production related activities, which have two components: “those whose production is determined by equipment and 

those whose production is determined by labor 

• Procurement related activities are “related to material takeoff and bills of materials” and “only those unusual or long-

lead-time procurements are considered” 

• Administrative activities do not depend on production rates and “may involve special activities such as dealing with 

regulatory affairs, housekeeping requirements, security arrangements and supervisory activities” as well as quality 

assurance inspections and site cleanup114 

 

                                                           
113  Ibid., p. 173 (listed material directly quoted). 
114  Ibid., pp. 175-179. 
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In order to establish activity durations, it is necessary to predict production rates, which is easier to calculate “when production is 

equipment-dependent”, as is the case with horizontal infrastructure projects, than it is for vertical building structures.115   Intangible 

factors, such as changed conditions, equipment breakdown and weather, however, “are often the factors driving productivity.”116  In 

addition, difficulties in calculating labor productivity and predicting  weather complicate this exercise.117    

 

Once the project scope has been defined for the Contractor’s project management purposes, costs, schedule and quality are the 

“three aspects of a project that require management” and all three variables are interrelated.118  The most effective use of 

management concepts is when “they are implemented early in the planning and design stages of a project [because] “most of the 

control of project cost and duration is exerted in its early planning stages”119  When a Contractor is awarded a public works project 

and thus accepts the Contract, however, “there is little leeway left on the cost or schedule” and the Contractor “is left to influence 

only the cost and scheduling aspects of the project” with “management of labor and equipment productivity, smart buying, and the 

use of good management practices “ as the tools available to the contractor.120 

 

The management tools during the Build phase focus on managing resources, which “are typically divided into labor, equipment, 

material and subcontractors.  However, money, workspace, and anything needed to perform a project can also be classified as 

                                                           
115 Ibid., p. 86. 
116  Ibid., pp. 86-87. 
117  Ibid., pp. 86-87. 
118  Ibid., pp. 90-91. 
119  Ibid., p. 91. 
120  Idem  “Stochastic networks are used in the industry, usually not to schedule a project, but to analyze the risk associated with it.” Ibid., p 117. 
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ancillary physical resources.”121   Available resources for project management during the Build phase can be categorized into labor, 

equipment, material and subcontractors. 122  

 

• Labor resources control the execution of many projects, so a source of activity delays can be from “less labor . . . being 

used on that activity than was needed to accomplish the planned production rate.”123  

• Equipment resources, which is a significant driver on horizontal infrastructure projects, can be managed to improve 

production by adding equipment or using larger equipment.124  

• Material, which “will be installed and become a permanent part of the constructed facility”, is affected by “its availability 

or its lead time in procurement” so that early identification of special materials enables project management to factor 

procurement lead times into the schedule.125  

• Subcontractors as resources also have labor, equipment and material components, and managing Subcontractors 

involves evaluating and managing their production rates during the Build phase.126  

 

                                                           
121  Ibid., p. 146. “Resources are the independent variables of a project,” and “the assignment and management of resources determine a project’s duration, 
cost and even quality.” 
122  Idem 
123  Ibid., p. 147. 
124  Idem 
125  Idem 
126  Ibid., p. 148. 
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Construction as a Production Function.  Construction categories differ broadly for horizontal infrastructure projects and vertical 

building projects.  Horizontal infrastructure projects involve significant amounts of earthmoving and heavy construction and the 

activity categories consist of:  

• Earthmoving and trenching operations 

• Excavation and lifting 

• Loading and hauling. 

• Compacting and finishing 

• Production of aggregates 

• Production and pouring of portland cement concrete 

• Production and laying of asphaltic concrete 

• Paving and surface treatments 

• Rock excavation 

• Compressed air and water supplies127  

 

The activity categories for vertical building structure construction consisting of: 

 

• Foundations 

• Concrete construction 

• Wood construction 

• Steel construction 

• Piping 

                                                           
127  Ibid., p. 171 (listed material directly quoted). 
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• HVAC 

• Electrical 

• Telecommunications 

• Exterior finish construction 

• Interior finish construction128  

 

While horizontal infrastructure construction differs from building structure construction in many ways yet it is possible see 

commonalities when looking at construction as a production function.  The construction industry stands out among all other 

industries across a number of areas, in part because construction is less like factory production and more like product development 

conducted at a specific site requiring on site assembly against a dynamic and complex “parade of trades” montage.129   A 

construction project is a complex setting where multiple levels of “skill differentiation and hand-tool operations . . . t converge at a 

unique site” and the “myriad of special-trades employers then direct these operations.”130 

 

In the “parade of trades” montage—or the construction production function—the project is an assembled object, fixed-in-place 

where “the stations—or work crews—move through the emerging whole [building or infrastructure in the process of becoming]”.131  

This “parade of trades” process on a vertical building project (and to a lesser extent on a horizontal infrastructure project) also 

“involves a large number of specialty trades that generally work in a continuing and repeating sequence as they move from one floor 

to another, from the structural parade, the overhead work parade, the perimeter work parade, the enclosure work parade to the 

                                                           
128  Ibid, p. 172 (listed material directly quoted). 
129  Glenn Ballard and Greg Howell, "What Kind of Production Is Construction?", Proceedings IGLC '98 Guaruja, Brazil, pp. 2, 4, 6.  See also, Ophir Rozenfeld, 
Rafael Sacks, Yeheil Rosenfeld and Hadassa Baum, Construction Job Safety Analysis”, Safety Science, 48 (2010), p. 491. 
130  Finkel, op. cit., p. 83. 
131  Ballard and Howell, op. cit., pp. 2, 4. 
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interior finishes work parade, which can impact access and create congestion.”132  The concentration of work at the site will vary by 

trade and “the different parades [will] move through a building in different directions.”133  In this setting, “[e]very project is 

somebody else’s subproject” in an atmosphere of “fast completion in a dynamic setting where frequent changes are not the 

exception but the rule.”134   

Finally, to make matters more complicated, the construction process is an “undocumented process that takes place as an interplay 

between a complex and dynamic customer and a complex and dynamic production system at a temporary production facility.”135  It 

may help to understand the construction process by looking at it as “essentially a design process” or more like product development 

and less like factory production, at a specific site that requires on site assembly.136    The construction projection function for 

buildings and infrastructure thus conceived is “a flow of information and materials (flow process) and as the generation of value for 

customers” in the context of “converting inputs to outputs (conversion process).”137  Viewed in this manner, it becomes possible to 

identify and manage “previous work, space, crew, equipment, information, materials and external conditions such as the weather” 

as “flows toward . . . execution of a work package.”138  The techniques of managing the “turbulence” in space, crew, equipment, 

information, materials and external conditions and using buffers to “facilitate reliable workflow by ensuring that there is always 

work packages ready” 139 can shed light on the root causes of many issues in construction ranging from schedule delays (and 

resulting increases in cost) to accidents.  Managing “the handing over of space from one trade to another”140 and “flows of crew 

                                                           
132  Iris Tommelein, David Riley, Greg Howell, “Parade Game: Impact of Workforce Variability on Trade Performance”, Journal of Construction Engineering and 
Management, Sept/Oct 1999, p. 304. 
133  Ibid., p. 305. 
134  Sven Bertelsen, “Lean Construction: Where Are We and How to Proceed?”, Lean Construction Journal, Vol. 1 October 2004, p. 56. 
135  Ibid., p. 52. 
136  Ballard and Howell, op. cit., p. 5. 
137  Idem 
138  Bertelsen, op. cit., p. 58. 
139  Idem 
140  Bertelsen, op. cit., p. 59. 
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[shared with other construction projects] and equipment in a highly dynamic system”141  requires both “managing bottom up and 

not top down only . . . while focusing the middle management’s own resources on managing the logistics . . . and establish the 

overall strategy . . .”. 142  Thus the management process, which “take[s] place by a series of conversations” can become a “learning 

process, where the crews and the organization as a whole are learning . . . about the object, the process and the objectives and also 

learning about each other.”143  Thus, despite “frequent work team rotations, exposure to weather conditions, high proportions of 

unskilled and temporary workers . . .” and “. . .   changes in topography, topology and work conditions . . . that make managing 

construction . . . more difficult than managing . . . in manufacturing plants,” it is, however, possible to assess and model conditions 

for construction to predict and thus manage risks to project schedule and safety.144 

                                                           
141  Ibid., p. 60 
142  Idem 
143  Ibid, pp. 61, 63; see also Martin Marosszeky, Khalid Karim, Steven Davis, Nitin Naik, “Lessons Learnt in Developing Effective Performance Measures for 
Construction Safety Management,” from proceedings of 12th Annual Conference of the International Group for Lean Construction, 2004. 
144  Rozenfeld, op. cit., pp. 492, 497. 
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TAB 7 

 

Labor Law Compliance  

 

Introduction.  This class will focus on a Contractor’s obligations to comply with State Labor Law and the City construction agencies’ 

legally mandated oversight of.    
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While the Contract refers to the documents that the Contractor must produce as part of its payment and change order payment 

submissions in order to receive payment, the requirements for some of these documents have their source in the State Labor Law.  

These are collectively referred in practice as the “prevailing wage” requirements.  The following discussion of “prevailing wage” 

requirements underscores the importance of strict compliance with these provisions in relation to the payment and change order 

request processes discussed in greater detail in TABS 8 and 9 below.   The Contractor must set up its project management systems 

support compliance with prevailing wage requirements at the beginning of the project, not when it is putting together its first 

payment request.  See TAB 13 for the required form documents related to Labor Law compliance with respect to payment requests.  

 

Chapter VIII of the Contract contains several articles focusing on various labor provisions, and Article 37 lays out the prevailing wage 

law requirements in great detail.  For example, Section 37.2.4 of the Contract indicates that the Comptroller sets the wage rates in 

the Schedule of Wage rates that are attached to the Contract, and Section 37.6.2 sets out what information should be contained in 

the Daily Site Sign-in Sheets.  Article 38 of the Contract contains detailed payroll record requirements, including the frequency of 

payroll and the contents of attendance sheets.  Section 38.4 of the Contract makes failure of a Contractor to comply with these 

requirements as a ground for the City construction agency to withhold payments or default the Contractor.  The operation of State 

Labor Law prevailing wage provisions and the Contract together requires the Contractor to understand its responsibilities with 

respect to prevailing wage compliance. 

 

The original source for the prevailing wage requirements for all public works projects in New York is the New York State Constitution, 

which provides that “. . . [n]o laborer, worker or mechanic, in the employ of a contractor or sub-contractor engaged in the 

performance of any public work, shall be permitted to work more than eight hours in any day or more than five days in any week, 

except in cases of extraordinary emergency; nor shall he or she be paid less than the rate of wages prevailing in the same trade or 

occupation in the locality within the state where such public work is to be situated, erected or used.”145 

                                                           
145  New York State to Constitution, Article I, Section 17. 
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State law requires the Comptroller to set and enforce prevailing wage and benefit rates for workers, laborers and mechanics working 

on City public works projects and building service employees under City contracts and on certain properties that receive tax 

exemptions.  Generally, the prevailing wage is the wage and benefit rate for each trade or occupation for employees of contractors 

performing public works projects.146  Labor Law Section 220 schedules list the prevailing wage rates for covered construction, 

replacement, maintenance or repair work.  The Comptroller determines the prevailing wage rates on these schedules annually on 

July 1 of each year and they are effective through June 30 of the following year.  An Interested Bidder planning to bid on a public 

works project must know the trade classifications that it plans to use on the project for which it submits a bid.  It is important that 

Interested Bidders and Contractors do not confuse the State’s Labor Law requirements with requirements under the federal Davis 

Bacon law.  While they share some common features, they are not the same, and State—not federal—law requirements apply to 

City capital projects.  

 

The Comptroller is also the City’s auditor and creates audit standards for all City agencies to follow during the process of reviewing 

and submitting vendor invoices for payment under all contracts—contracts for construction, services and goods.  Since construction 

differs significantly from programs that deliver services and the purchase of goods, the Comptroller has promulgated specific audit 

standards for construction contract payments in Comptroller’s Directive 7, “Audit of Requests for Payment Received under Contracts 

for Construction, Equipment and Construction-Related Services”.  Each City construction agency has an engineering audit officer 

(EAO), who performs these audit functions.   While Directive 7 details the role and functions of the EAO with respect to payments 

and change orders (See TABS 8 and 9), the EAO also has specific responsibilities for ensuring the City’s compliance with the State’s 

Labor Law and the internal processes at every City construction agency, including DDC, reflect these State law requirements, with 

the EAO performing audit reviews to ensure such compliance.147  The EAO’s audit process to verify compliance includes audit tests of 

                                                           
146  As well as covered building service workers, such as cleaning, security and landscaping workers, for which separate schedules apply under Labor Law 
Section 230 schedules.  
147  Directive 7, Section 3.8. 
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“periodic certified payrolls showing all individual trade employees, daily sign in sheets signed by each worker showing time in and 

out, construction management labor inventories from the daily construction diaries and actual wages and benefits paid and/or 

provided to employees.”148  The audit requirements in Directive 7 relate directly to many of the processes that are covered in this 

OA Course.  

 

The EAO must verify that the Contractor is compliant with New York State Labor Law, Article 8, §220, which includes ensuring that 

Contractors post prevailing wage notices properly at the job site(s), that the posting(s) include all trades associated with the 

Contract, and that the posted wages are in conformance with the prevailing wages for the respective trades.  In order to support 

such audits, each Contractor and every subcontractor must issue detailed pay stubs to each tradesperson, identifying the hourly rate 

of wage and work classification.   In order to comply with sufficient audit tests to verify the contractor's compliance with the 

prevailing wage rates, the contractor and subcontractors must provide weekly certified payrolls showing all individual trade 

employees, daily sign in sheets signed by each worker showing time in and out, construction management labor inventories from 

the daily construction diaries, and actual wages and benefits paid and/or provided to employees.149   

 

If, as part of its audit functions, the EAO finds that the records described above are inconsistent with each other and/or with the 

prevailing wage, the EAO must withhold from payment sufficient funds to cover the difference, plus statutorily-defined interest.  If 

there are insufficient monies in the Contract under audit to satisfy the deficiency, the EAO may withhold the outstanding difference 

from other Contracts under audit with the Contractor.  In addition, the Labor Law provides for penalties for a Contractor’s willful and 

non-willful violation of prevailing wage laws, and the Labor Law’s statute of limitation provisions impose a record retention 

requirement on Contractors with respect to weekly certified payroll reports.   A Contractor’s failure to comply with prevailing wage 

law can lead to debarment of the Contractor firm if (a) it has received two final determinations, within any consecutive six-year 

                                                           
148  Directive 7, Section 3.8(b)(i)-(iv). 
149  While certified payroll submissions for SCA projects can be done online, at the present time certified payroll submissions on City construction agency 
projects is still paper-based. 
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period, that such Contractor or subcontractor has willfully failed to pay prevailing wage or (b) it has received one final determination 

that involves falsification of payroll records or the kickback of wages. 

 

Since Contractors are liable to the City for the cost of enforcement in the event any subcontractor is found in violation of the 

prevailing wage requirements, the Contractor should make sure that its Subcontractors are aware of the prevailing wage 

requirements, maintain all labor postings for their employees throughout the duration of the project and train and/or assist their 

employees on the job site to use the sign-in sheets properly.  

 

If a PLA applies to a project, there are other Labor Law requirements a Contractor must comply with, such as paying all supplemental 

benefits on a timely basis on behalf of employees covered by the PLA and making sure that its subcontractors are complying with all 

PLA requirements.  The DDC component of this OA Course focuses on projects that are not subject to PLAs.  For more information 

about PLAs, please see TAB 3, Wicks Law and PLAs.  If a public project is subject to a PLA, interested bidders must agree to comply 

with the applicable PLA, as part of its responsive bid, and subcontractors to be used by the winning contractor firm on a public 

project subject to a PLA must also agree to the terms of the PLA in order for a City construction agency to approve them as 

subcontractors.  The Bid Package materials will indicate whether the project is subject to a PLA, and Interested Bidders must read 

the Bid Packages to determine whether the capital project is subject to a PLA and the nature of the particular PLA, since City 

agencies have many different PLAs for project types and individual projects and each has its own specific terms and conditions.   For 

all public construction agencies in New York, entering into a PLA for a type of project or an individual project means that the agency 

does not have to apply the Wicks Law multiple prime contracting requirement to the project, which would require breaking the 

projects into four component parts and separately bidding and awarding contracts for (1) plumbing and gas fitting work, (2) steam 

heating, hot water heating, ventilating and air conditioning work, and (3) electric wiring work, along with the (4) general contract for 

the remaining project work, and can instead bid and award a single contract for the project.  While DDC roadway infrastructure 

projects are not covered by PLAs at the present time, the nature of horizontal infrastructure work, in general, does not involve the 
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first three of the multiple prime contracts described above, so that Wicks Law multiple prime contracting requirement, in general, 

does not apply to DDC’s roadway infrastructure projects.    
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To read Directive 7, which is summarized above for this OA Course for educational purposes only, please see 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf. 

 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf
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On-line resources available to Interested Bidders and Contractors for additional information on prevailing wage compliance are: 

  

• Mayor’s Office of Contract Services  

o http://www1.nyc.gov/site/mocs/index.page 

 

o http://www.nyc.gov/html/mocs/html/programs/labor_initiatives.shtml 

 

• New York City Comptroller 

o http://comptroller.nyc.gov/general-information/prevailing-wage/  

http://www1.nyc.gov/site/mocs/index.page
http://www.nyc.gov/html/mocs/html/programs/labor_initiatives.shtml
http://comptroller.nyc.gov/general-information/prevailing-wage/
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TAB 8 

 

Payment Processing 

 

Introduction.  The Pre-Construction Meeting has happened and the Build—or construction—phase is underway.  This and the next 

class will focus on how the Contractor gets paid for work done under the Contract.   
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While City construction agencies, such as DDC, places a high priority on making prompt payments to their Contractors, City 

construction agency staff must perform a thorough review of submitted forms and accompanying documentation in the payment 

requests before concluding that the payment requests are complete.  At DDC, Contractors submit their requests for payment to the 

Resident Engineer150 managing the construction project.  After the Resident Engineer approves the payment request, s/he sends it 

to the DDC’s EAO and Financial Office for additional review and approval prior to being sent to the City's Financial Information 

Services Agency (FISA), which makes the payment.  Contractors looking for the status of a particular payment should either call the 

DDC Resident Engineer or DDC's automated Payment Hotline at 718-391-1704. 

 

The payment package document checklist (See TAB 13) provides all the required elements of a payment package and the DDC 

Resident Engineer is always available for consultation as is the EAO.  Common errors that a Contractor requesting payment can avoid 

are listed below: 

 

• Always write or type neatly.  

Make sure all contractor documents are legible. 

• Double check that your payment costs conform to contract or prevailing wage regulations.  

DDC can only approve costs that are allowed in the Contract. 

• Sign everything!  

The Contractor's certificate signature is often missing.  Contractors should make sure to sign every place where a signature is 

required. 

                                                           
150   Since this OA Course Book focuses on infrastructure projects, it will refer to the Resident Engineer.  On pubic building projects, the analogous personnel 
would be Construction Project Manager. 
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• Make sure there are no missing forms and/or documentation.  

The payment package must include all the items on the document checklist that the Contractor is responsible for submitting. 

• Also, make sure there are no missing and/or incomplete time and materials (T&M) records.  

Include all the documents detailed on the document checklist for T&M payments. 

• Always include a copy of registered change order and/or overrun forms. 

Payment requisitions for change order/overrun work must these items, stamped "registered." 

• Always include a copy of registered task or work orders for requirement contracts payments.  

DDC cannot process payment requests without these documents. 

• Never submit a payment request when a time extension is required but has not yet been requested and/or approved for the 

period during which the work was done.  

If the time extension has not been approved, DDC cannot make the payment. 

• Check that you have included all certified payroll reports (Contractor and Subcontractor payments).  

DDC cannot process payments without these items. 

• Include all documents for reimbursable expense payments, including, paid invoices, etc.  

DDC cannot process payments without these items. 

• Submit all materials in an organized and bounded format--never submit unbound, loose, unorganized payment packages.  

It will take DDC staff longer to process a payment, if they have to figure out what the Contractor submits, where it is, and if 

anything is missing. 

• Always remember to renew insurance in time to submit payment requisition.  

DDC cannot make a payment if required insurance has lapsed. 

• Qualify for Electronic Funds Transfers  
Vendors doing business with DDC will be expected to have their payments transferred to their bank accounts by electronic funds 
transfer (EFT) in order to reduce the time for receipt of payments and provide greater security.  Before receiving a first payment, 
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Contractors will be asked to designate one financial institution or other authorized payment agent and to complete the City EFT 
Vendor Payment Enrollment Form in PIP. 
 

Payment Processing at DDC.  After the Contractor submits a payment requests that DDC deems to be complete, the payment 

process for DDC’s infrastructure projects consists of the following steps:  

 

• The resident engineer prepares a payment package, signs off and obtains approvals. 

• DDC Chief Financial Officer (CFO) accounting unit enters quantities into Infrastructure’s contract payment system, prints 

payment certifications and obtains approvals. 

• DDC Engineering Audit Office audits payment. 

• CFO auditing unit prepares voucher and sends to FISA. 

• FISA issues payment to Contractor via EFT in PIP. 

• CFO auditing checks FISA for the date payment is issues. 

 

See TAB 13 for required form documents for payment requests.  

 

Payment Processing Review.  The PPB Rules and the Comptroller’s Directive 7, discussed below, provide the requirements that 

agency personnel must comply with as part of their review and approval of the Contractor’s payment requests. 

 

Section 4-06 of the PPB Rules establishes a policy “to process contract payments efficiently and expeditiously so as to assure 

payment in a timely manner to firms and organizations that do business with the City.”  With respect to construction projects, the 

City’s obligation to pay for services invoiced begins on the Invoice Received or Acceptance Date (IRA Date), which is “the date when 

the field engineer certifies on the payment requisition that the work has been accepted” and is conditioned on receipt by the City 

agency of a Proper Invoice, which is “a written request for a contract payment that is submitted by a vendor in good faith setting 
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forth the description, price, and quantity of goods or services delivered or rendered, in such form and supported by such 

documentation as an agency may require, and any other documents required by contract.”   Generally, a Proper Invoice submitted 

by the vendor shall be required to initiate payment, except where the Contract provides that the vendor will be paid at 

predetermined intervals without having to submit an invoice for each scheduled payment.   When a City agency “receives a Proper 

Invoice and the IRA Date has been established,” the City agency has 30 days “to make a timely payment of an invoice without 

incurring an interest penalty” except in the case of a Change Order that requires a change to the Contract when the City agency has 

60 days to make such timely payment.  Other exceptions to the timely payment period include the release of retainage amounts, 

when “for reasonable cause, the City determines not to release or to reduce retainage upon completion or substantial completion of 

a construction contract” or when “the Comptroller, in the course of an audit, determines that there is reasonable cause to believe 

that payment may not be properly due, in whole or in part, due to fault of the vendor.”  To read PPB Rule, Section 4-06, which is 

summarized above for educational purposes only, please see PPB Rules at http://www1.nyc.gov/site/mocs/resources/rules.page.  

 

The requirements of PPB Rule 4-06 underscore the importance of the lessons in this OA Course.  The primary issue with respect to 

payment is under what conditions is a construction agency able to consider a payment request to be “final” for purposes of making 

payment within the required time frame under PPB Rule 4-06.151  To understand the Comptroller’s Office’s Directive 7, entitled 

“Audit of Requests for Payment Received under Contracts for Construction, Equipment and Construction-Related Services” 

(Directive 7), is to understand what City construction agencies need to do with respect to payment requests, and by extension, what 

Contractor administrative staff need to do to make payment requests count as Proper Invoices when submitted.  To read Directive 7, 

which is summarized above for this OA Course for educational purposes only, please see http://comptroller.nyc.gov/wp-

content/uploads/documents/Directive-7_AuditVoucherContracts.pdf. 

 

                                                           
151 See Directive 7, Section 3.1.3. 

http://www1.nyc.gov/site/mocs/resources/rules.page
http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf
http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf
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As described above in TAB 6, all payments are subject to the City’s Retained Percentage Requirement in the Contract.  City agencies 

retain a percentage of each progress payment to Contractors as specified in the applicable Contract until satisfactory completion of 

the project.152 The retainage percentage in Schedule A of the General Conditions to the Contract indicates the applicable retainage 

percentage for the project. 

 

Directive 7 requires that each City construction agency have an engineering audit officer (EAO), who performs enumerated audit 

functions with respect to construction-related payments.153  The function of the EAO “is to perform an independent final review 

prior to payment,” and, thus, the EAO must audit all construction-related payment requests before an agency can process payment 

requests in FMS to ensure the City “has received appropriate value.”154  While an employee of the City construction agency, the EAO 

must be organizationally separate from the agency’s design or construction functions.  “To preserve the EAO’s independence and 

the integrity of the audit process, it is essential that the EAO’s duties be fully segregated from any related operational 

responsibilities,” and the EAO cannot have any role with respect to payment requests other than audit activities.155   

 

At the end of the audit process, the EAO must be able to make the following unqualified certification with respect to the payment: 

 

I certify that I or my duly authorized designee have independently examined this payment request, have reviewed adequate 

supporting documentation certified by appropriate personnel, and have performed site inspection(s), where needed, to verify 

the approved payment. The payment is just and reasonable under the terms of the contract.156 

 

                                                           
152  Idem 
153  Directive 7, Section 2.0 
154  Directive 7, Introduction and Section 4.2.  While Directive 7 details the role and functions of the EAO with respect to payments and change orders, as 
discussed above in Lesson XX, the EAO also has specific responsibilities for ensuring the City’s compliance with the State’s Labor Law. 
155  Directive 7, Section 2.0. 
156  Directive 7, Section 4.1. 
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With respect to an audit that cannot fully justify payment, Directive 7 permits the EAO to release funds for payment on any 
uncontested portion of the request, subject to certain conditions.157  If the EAO cannot justify full or partial payment at all, Directive 
7 also establishes a process involving the agency head to resolve the payment request.158 
 
Directive 7 requires that the EAO “follow appropriate audit procedures to ensure that the payment requests are justified.”  Directive 

7 establishes guidelines for performing audits under many circumstances experienced in public construction, but permits the EAO 

“to exercise professional judgment, consistent with the intent of these guidelines, to determine the nature and extent of the audit 

procedures necessary for evaluating the payment request under review, [adding to, modifying or omitting] “audit steps as he or she 

deems appropriate.”159   

 

• “For competitively bid and awarded contracts, the EAO must ensure that the contractor or vendor has fulfilled its contractual 

obligations, and that the City has received appropriate value, under the terms of the contract, for the payment requested.  

• For change orders, or contracts which were not competitively awarded, the EAO must also ensure that the change order or 

contract costs are reasonable, consistent with both the contract and/or the change order terms and adequately documented.” 
160(See Lesson XX below) 

 

The enumerated procedures and guidelines consist of: 

 

• Field audits 

• Desk audits 

                                                           
157  Directive 7, Section 4.1. 
158  Directive 7, Section 4.3. 
159  Directive 7, Section 3.1.2.  Section 3.1.4 permits an agency EAO to consult with the Comptroller’s Chief Engineer and seek advice “when evaluating 
engineering-related matters in connection with their audits.”  
160  Directive 7, Section 3.1.1.  
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• Contract audits 

• Auditing Contract changes (see TAB 9 below). 

• Substantial completion (See TAB 10 below) 

• Guarantee/retention payments (see TAB 10 below) 

• Contractor compliance with prevailing wage requirements (see TAB 7 above) 

 

The field, desk and contract audits, along with audits to verify contractor compliance with prevailing wage requirements, apply to 

payment requests and will be discussed below.  The audit procedures and guidelines with respect to change orders and closeout 

payments will be discussed in TABS9 and 10, respectively.  The EAO will conduct field visits at intervals that s/he deems appropriate, 

but the purpose of such visions is to “physically verify requested payment amounts and to evaluate the quality and progress of the 

work in question” and are likely to be done “at the completion of important work phases including that of major structural 

components, equipment installation and substantial completion;” “at predetermined points including contract milestones or 

significant activities on Critical Path Method (CPM) schedules, where construction progress becomes visible or when major system 

tests are conducted;” “whenever a desk audit or other information discloses discrepancies or other problems;” or “whenever 

subsequent work site activity would preclude the discovery of errors, flawed construction, installation or other problems.”161   

Among the procedures in a field audit are verifying “that work has progressed sufficiently to warrant the payment requested;” “that 

construction conforms to the plans and specifications and/or applicable standards;” and “that the contractor is in compliance with 

NYS prevailing wage requirements.”162 

 

                                                           
161  Directive 7, Section 3.2. 
162  Directive 7, Section 3.2.3. 
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If the EAO defers a field audit, s/he must perform an “in-office or ‘desk’ audit,” to be followed by a subsequent field audit, which 

desk audit focuses on “accuracy of prices, quantities and calculations” among other things.163  The EAO must also conduct contract 

audits to “ensure that the contract progress, costs, conformance and changes are adequately documented,” which includes 

elements for field and desk audits, some of which are described above.164 

 

All payments, including regular payments and payments for Change Orders, are subject to the retained percentage requirement in 

the Contract.  City agencies retain a percentage of each progress payment to Contractors as specified in the applicable Contract until 

satisfactory completion of the project.165 The retainage percentage in Schedule A of the General Conditions to the Contract indicates 

the applicable retainage percentage for the project. 

 

 

                                                           
163  Directive 7, Section 3.3. 
164  Directive 7, Section 3.4. 
165  Idem 
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TAB 9 

 

Change Order Processing 

 

Introduction.  The construction phase is underway, and payments under the Contract have been made.  This class will focus on how 

the Contractor gets paid for work done under the Contract that falls under the category known as a “change order”.   
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What is a Change Order?   As discussed in TAB 3 above, the capital budget administration process anticipates changes in the 

understanding of a capital project as it progresses from budget adoption through design to the bid phase, which, at the end of the 

bid process, leads to the price at which the contractor firm commits to construct the project when its bid is accepted and the City 

agency awards it the Contract for the project.  The nature of the construction process, however, is one of continual change after the 

Contract with the Contractor’s stated price has been awarded.   As a general matter in construction, the risk of potential changes to 

assumptions made during the Design and Bid phases that can occur during the Build phase is shared by both the Owner and the 

Contractor.  The formal allocation of that risk is set forth in the construction contract, typically in the provisions that cover change 

orders, which, in the Contract, are Articles 25 and 26.  Managing the potential for change is part of project management, and the 

cost estimate, which becomes the base line against which to determine revisions to the cost of completion, is one tool for managing 

costs.166  Cost estimates during the Design and Bid phases, including the Contractor’s bid estimate, will never be identical to the 

actual cost of construction “because of imperfect information”, but in Design-Bid-Build contracts, the Contractor’s bid estimate 

generally becomes the Contract price of the Work.167   

 

Since the potential for change exists throughout the process, it is necessary for the Contract to anticipate the kinds of changes 

during construction due to information that was not possible to know during the Design phase and provide for a process to amend 

the Contract for certain types of changes during the Build phase, after the Contract is executed.168  Most, though not all, changes 

                                                           
166  Hendrickson and Au, op. cit., p. 5/31. 
167  Ibid., Ch. 8, pp. 5-6/28. 
168  While the State’s statutory Design-Bid-Build methodology, with its mandatory separation of the Design phase and its participants and the Build phase and 
its participants, can exacerbate the process of increasing information about a capital project as the various project participants learn more about the project 
over time during the Build phase, the Contract’s change order provisions and its risk allocations govern this aspect of Design-Bid-Build. 
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during the Build phase will have cost implications,169 so the Contract includes an important process by which both the Owner and 

Contractor understand and manage change during the construction process, including those with cost implications.  Change orders 

are amendments to the Contract to accommodate changes during construction that are permitted under the terms of the Contract 

and the PPB Rules.170  The materials that follow describe the change order process as set forth in the Contract. 

 

The Contract defines Extra Work as Work permitted by the Contract and authorized by the City agency commissioner, in writing, as 

changes to the Contract, which become part of Contract, and which Work the Contractor must perform as so ordered.171  Extra work 

consists of all labor, materials, and equipment necessary for completion of the project, which is incidental to, but not provided for, in 

the Contract.  These kinds of changes to the Contact can be made only for (1) Work that is necessary to complete Work in the 

original scope of the Contract or (2) non-material changes to the Contract scope.172  The Contractor is entitled to price adjustment 

for such Extra Work performed pursuant to written change order (Change Order).  The Contract outlines how the City agency and 

Contractor can calculate the price adjustment for Extra Work performed pursuant to a written Change Order, and the various 

methods of payment for overruns and Extra Work, which will involve the EAO, and Change Orders must be registered, like the 

original Contract, with the Comptroller for the change order to be legally effective.  

 

Conditions giving rise to a Change Order under a Contract can be categorized under one of the following: 

 

• Non-Material Scope Changes are changes to the work at the Owner’s request that add or delete items or specification 

requirements to the work as originally designed in the Contract documents at the time of bid.  These changes do not materially 

                                                           
169 Some contracts, notably those for infrastructure projects, can contain provisions to incentivize the contractor firms to make changes during the construction 
process that reduce the overall cost of the project.  For example, if the contract permits, contractors may initiate value engineering to reduce costs during 
construction or accelerate the execution of the work. 
170  PPB Rules, Sections 1-01, 4-02. 
171  Contract, Section 25.1. 
172  Contract, Section 25.2. 
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or significantly alter the original scope of the Contract and usually consist of minor revisions and/or substitutions that do not 

affect operational functions or maintenance. 

 

o Examples: 

• A pantry in a building was originally designed to be located in the northeast corner of the building; the 

Owner requests that the pantry be relocated to the northwest corner. 

• A certain model of sump pump was originally specified; the owner requests to slightly change the model 

specifications. 

 

City agencies can only permit non-material scope changes on a City project under a Contract.  A scope change that is 

deemed to be a material scope change because it materially and significantly alters the scope of the Contract work as 

originally designed in the Contract documents at the time of bid is not permitted on any project under any Contract, and 

the City agency would need to procure such work separately. 173 

 

• Administrative Changes consist of any Contract revisions or changes due to revised or pending changes in the requirements of 

regulatory agencies that were not in effect at the time of the bid.  These could include the upgrading of materials, equipment, 

standards, etc. to conform the new regulatory agency requirements. 

 

o Examples: 

• The Council has passed a new local law affecting the anchoring of existing building ornamentation; the 

drawings for a renovation project must be amended. 

                                                           
173  See PPB Rule Section 4-02(b)(2).  Examples of material scope changes include increases or decreases in gross area or size of a project; significant changes in 
the location, layout, or use of rooms or facilities; significant changes in materials, equipment, or type of construction; changes in geographical boundaries or 
types of construction for streets or highways; and changes that materially impact operating costs. 
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• The federal government issues new regulations for pedestrian ramps; drawings must be revised and new 

specifications must be added to reflect these regulations. 

 

• Changes Due to Field Conditions consist of unforeseen, previously existing situations encountered in the field during the progress 

of a Contract that prevent the Contractor from proceeding with the required work. 

 

o Examples: 

• A buried tank, which did not appear on any survey, is discovered during excavation. 

• Excavation reveals poor soil conditions in an area where no boring test was performed; footings on this 

area need to be redesigned. 

 

• Changes Due to Design Error consist of changes resulting from inadequate Contract documents requiring the alteration of bid 

Contract work prior to installation or revisions to Contract work already installed.  The Owner seeks recoupment without 

limitation from the design consultant for any additional costs due to the design error, as specified in the change order, including 

the cost of demolition or removal (in the case of work already installed), delay damages and additional insurance costs. 

 

o Examples: 

• Design consultant specified non-fire retardant paint when fire retardant paint was required by code. 

• The consultant’s design for structural framing was clearly undersized for the scheduled load. 

 

• Changes Due to Design Omission consist of changes related to items omitted from the Contract documents, but required to fulfill 

the intent of the Contract.  A change order arising out of a design omission can be issued before or after the construction of the 

work as originally designed.  Like changes due to design error, the design consultant is responsible for the actual cost of installing 
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these omitted items, which is the difference between the cost of the additional work as indicated in the change order and the 

cost of the work had it been included in the original competitive bid. 

 

o Examples: 

• Thermal insulation was omitted from the exterior wall section details. 

• The last two houses on a block were not shown as connected to the sewer line on the design drawings. 

 

• Overruns/Underruns consist of changes due to the cost of unit price bid items to be in excess or less than the quantity estimated 

in the Contract.  A special category of overruns consists of items that do not routinely fit into the other classifications. 

o Examples: 

• A building cannot be immediately occupied by the client: security and maintenance staff are required 

during this transition time. 

• A community board has requested additional signage and landscaping on a highway project. 

 

• Comptroller’s Dispute Determination can result in a change order when the Comptroller has made a decision that is final and 

binding on the City agency that direct the City agency to pay the Contractor a stated amount. 

 

Extension of Time for Performance.  In addition to change orders, the PPB Rules and the Contract permit another type of Contract 

amendment, which a reasonable extension of time to perform the work under the Contract for delays as stated expressly in the 

Contract.    To read PPB Rule, Section 4-03, which is summarized above for educational purposes only, please see PPB Rules at 

http://www1.nyc.gov/site/mocs/resources/rules.page.  

 

Change Order and Overrun Payment Process.  The Change Order or cost overrun payment process at DDC has six component 

elements:  

http://www1.nyc.gov/site/mocs/resources/rules.page
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• Discovery of condition giving rise to Change Order or overrun  

• Initiation  

• Negotiation 

• Package completed at DDC 

• Package sent out to Comptroller 

• Comptroller’s registration within 30 days of receipt 

 

The Change Order and overrun request checklists provide all the required elements of a Change Order and overrun request package.  

See TAB 13 for the checklists as well as other forms related to Change Order and overrun requests.  As with payment requests, the 

Resident Engineer is available for consultation as is the EAO and common errors that a Contractor requesting payment can avoid 

that are listed in TAB 8 above apply in this context as well. 

 

Before Build Phase.  Since the Contract’s allocation of risk with respect to Change Orders defines this part of the Build process, the 

very first step the Contractor must perform, ideally as part of preparing its bid, is to review the Contract to identify how the Contract 

assigns responsibilities between the Owner and the Contractor with respect to Change Orders and overruns, including those with 

respect to discovery of conditions that give rise to Change Orders and overruns.  The Contractor should become familiar with the 

elements of the Change Order and overrun request packages, including document checklist, cost proposal forms and guidelines, 

some of which are on DDC’s website (See TAB 13).  

 

After Bid Phase.  At the Pre-Construction Meeting, the Contractor submits, to the Resident 

Engineer, a certified list of Contractor officers and other personnel who are authorized to negotiate and bind the Contractor by 

executing Change Orders and overruns (authorized Contractor representative(s)).  The Contractor should update this list as required 

throughout the project’s duration. 
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During the Build Phase.  After the discovery of a condition that could lead to a Change Order or overrun, the Contractor meets with 

the Resident Engineer to discuss the scope of work (Extra Work) involved and identify all documents and information required for 

the Contractor to prepare a detailed cost proposal for the Change Order or overrun.  The Resident Engineer initiates the Change 

Order or overrun process at the agency by, among other things, sending to the Contractor all documents and information necessary 

for the Contractor to prepare the Contractor’s Cost Proposal.174  These documents include Part A of the Contract Change Form (or 

Part A of the Contract Overrun Request form) and the DDC Change Order/Overrun Transmittal Form.  The Resident Engineer will 

schedule a negotiation meeting within 14 consecutive calendar days of receiving the completed Contractor’s Cost Proposal with all 

required information from the Contractor. 

 

While DDC may request the Contractor to submit its Cost Proposal before the scheduled negotiation meeting in order to promote 

efficiency of negotiations at the meeting, the authorized Contractor must submit its Cost Proposal no later than at the scheduled 

negotiation meeting and further an authorized Contractor representative must attend the negotiation meeting and be prepared to 

finalize the Change Order or cost overrun at that meeting.  Once finalized, the authorized Contractor representative signs Parts B 

and D of the Contract Change Form. 

 

Change Order and Overrun Payment Processing Review.  As noted in TAB 8 above with respect to payments, Section 4-06 of the 

PPB Rules establishes a policy “to process contract payments efficiently and expeditiously so as to assure payment in a timely 

manner to firms and organizations that do business with the City.”  With respect to construction projects, the City’s obligation to pay 

for services invoiced begins on the Invoice Received or Acceptance Date (IRA Date), which is “the date when the field engineer 

certifies on the payment requisition that the work has been accepted” and is conditioned on receipt by the City agency of a Proper 

Invoice, which is “a written request for a contract payment that is submitted by a vendor in good faith setting forth the description, 
                                                           
174  The agency will not consider a Change Order or cost overrun resulting from a change initiated by a client agency until the Resident Engineer and other staff 
at DDC receive a letter requesting such change from the client agency. 
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price, and quantity of goods or services delivered or rendered, in such form and supported by such documentation as an agency may 

require, and any other documents required by contract.”  For change orders that require a change to the Contract, when a City 

agency “receives a Proper Invoice and the IRA Date has been established,” the City agency has 60 days to make such timely 

payment.  To read PPB Rule, Section 4-06, which is summarized above for educational purposes only, please see PPB Rules at 

http://www1.nyc.gov/site/mocs/resources/rules.page.  

 
All payments, including regular payments and payments for Change Orders, are subject to the City’s Retained Percentage 

Requirement in the Contract.  City agencies retain a percentage of each progress payment to Contractors as specified in the 

applicable Contract until satisfactory completion of the project.  The City’s Retainage Percentage Requirement in Schedule A of the 

General Conditions to the Contract indicates the applicable retainage percentage for the project. 

 
As discussed above in TAB 8, a City agency EAO must follow appropriate audit procedures to ensure that the payment requests are 

justified.   Directive 7 establishes guidelines for the EAO to performing audits with respect to Change Orders.175   For all change 

orders that result in a change to the Contract, “the EAO must ensure that all appropriate approvals are in place” must conform to 

applicable PPB Rules, MOCS directives,176 and OMB Construction Standards, and EAO cannot authorize any payments for Change 

Order work until it is registered with the Comptroller, unless the Contract provides otherwise.177   The EAO must confirm that the 

Change Order category is appropriate (see above for Change Order categories), that the Contract does not already require the 

Change Order work, that the completed work conforms to the Contract plans and specifications and “is sufficiently advanced to 

warrant the requested payment,” and that the “costs are reasonable based on appropriate price and costs analysis.”178  

 

                                                           
175  Directive 7, Section 3.5, generally. 
176  Such MOCS directives include all effective directives from the prior Office of the Director of Construction, which was merged with MOCS in the Bloomberg 
Administration. 
177  Directive 7, Section 3.5. 
178  Directive 7, Section 3.5.1. 

http://www1.nyc.gov/site/mocs/resources/rules.page
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With respect to the cost analysis, there are several types of Change Orders: 

 

• negotiated Change Orders based on documented cost history, 

• time and materials Change Orders 

• Change Orders without documented cost history, and 

• unit price Contract Change Orders  

 

Negotiated Change Orders based on prior established cost history require “documented experience on similar work for which a cost 

history is available and/or documented bid unit price experience which supports the cost and/or documented industry estimating 

publications supporting costs reasonableness.”179  For Change Orders without a prior established cost history, support for negotiated 

Change Orders includes “labor rates and mark-up; crew sizes, compositions and production rates for the respective work activities; 

equipment description and estimated times of utilization; and material volumes and cost.”180  The EAO must apply certain cost 

principles found in the Contract, MOCS and Comptroller’s directives, State Labor Law to time and materials Change Orders and 

Change Orders without prior established cost history.181  The EAO must confirm, with respect to unit price Contracts, that the 

Change Order prices are the same as the prices in the unit price Contracts.182  With respect to Change Orders due to field conditions, 

in particular, unforeseen subsurface conditions, the resolution of which “will often eliminate the physical evidence of the condition, 

the EAO should schedule a site visit to confirm project management’s documented evidence of the conditions.183  

 

                                                           
179  Directive 7, Section 3.5.1(d)(1)-(3). 
180  Directive 7, Section 3.5.1(d)(4). 
181  Directive 7, Section 3.5.1 (d)(1)-(3) sic. 
182  Directive 7, Section 3.5.1 e). 
183  Directive 7, Section 3.5.1(h).  There are additional requirements for unforeseen subsurface conditions as well as for design errors and omissions in Directive 
7. 



 

140 

                                                                         

 

Upon the happening of condition(s) giving rise to a Change Order under a Contract, which is often referred as “discovery”, the City 

agency performs its own estimate of costs to accomplish the Extra Work, which becomes a basis for negotiations with the Contractor 

for the Change Order.  Directive 7 outlines the process within a City agency when there are internal disputes as well as when issues 

arise during post-audits of negotiated Change Orders.184   

 

To read Directive 7, which is summarized above for this OA Course for educational purposes only, please see 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf. 

 

Change Orders and the Budget.  While some change orders do not result in increased costs under the Contract, when change orders 

do increase costs under the Contract, there are additional requirements necessitated by the capital budget administration process 

that happens after the original budget administration process discussed above in TAB 3.  Changes to a project that occur after the 

last approval of a CP may require an amended CP and, depending on the amount of added cost, may involve review and approval of 

oversight agencies such as OMB (and possibly FCB) and MOCS.  In some instances, the magnitude of the cost increase may 

necessitate a capital budget exercise, with elements similar in function to that of the exercise that preceded the initial capital budget 

appropriation, thus involving an added element of time to accomplish the processes described above.    

 

                                                           
184  Directive, 7, Section 3.5.1(d)(5) and (f). 

http://comptroller.nyc.gov/wp-content/uploads/documents/Directive-7_AuditVoucherContracts.pdf
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TAB 10 

 

Introduction to Public Construction Project Management, Part 2 

(Project Closeout) 

 

Introduction.  This is the last of four classes that focus on the Build phase and the project management function. 
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The Last Two Milestones.  The Contract defines two major final milestones—substantial completion and final acceptance—for a 

project.  Articles 44 and 45 cover payments for substantial completion of the project and final payment after the agency’s Final 

Acceptance of the Work.  The payment processes for these milestones, described below, are substantially different than the regular 

partial payments and Change Order payments described above in TABS 8 and 9.    The following material, which is summarized 

above for this OA Course for educational purposes only, is subject to the terms and conditions of the Contract and General 

Conditions for the project.   
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145 

                                                                         

 

The general road map for the final project milestones, which is encompassed in the term “capital project close-out process,” is 

described below for the Contractor.  A similar—mirror—process would be followed by the Contractor for its Subcontractors.  The 

general road map for Contractors involves: 

 

• Required items and documentation for project closeout  

• Regulatory closeout documentation 

• Establish a punch list  

• Final inspections and requirements for sign-offs  

• Punch list completion 

• Required guaranties, warrantees, affidavits, certifications and manuals for closing out a project  

• Project transfer to Owner 

 

The Contract defines Substantial Completion as “the written determination by the Engineer for the Work required under [a] contract 

is substantially, but not entirely, complete and the approval of the Final Approved Punch List, which the Contract defines as “a list, 

approved pursuant to [the Contract] specifying those items of Work to be completed by the Contractor after Substantial Completion 

and dates for the completion of each item of Work” (Final Approved Punch List).185  The Contract defines Final Acceptance as “final 

written approval of all the Work by the [City agency commissioner], a copy of which shall be sent to the Contractor.”186  At that time, 

the Contractor’s obligation under the Contract to provide bonding and insurance ends. 

 
Since the Final Approved Punch List process is the condition for determining Substantial Completion and Final Acceptance, the 

details of developing the Final Approved Punch Lists, which are contained in the Contract and General Conditions, are important to 

                                                           
185  Contract, Article 2 Definitions. 
186  Contract, Article 2 Definitions. 
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understand.  DDC’s process to approve the Final Approved Punch List and establish the date for the agency’s Final Acceptance is as 

follows:  

 

• The Resident Engineer and Contractor establish a date to “walk through” the project to identify remaining Work, which will 

provide the basis to establish the elements of what will become the Final Approved Punch List. 

• Following this inspection of the Work, the Resident Engineer furnishes the Contractor with a punch list that specifyies all items of 

Work remaining to be completed and proposing dates for the completion of, and the cost to complete, each specified item of 

Work listed.  

• Within 10 days of furnishing of the punch list described above, the Contractor then submits, to the Resident Engineer, a written 

document either accepting the dates or proposing alternative dates for the completion of each specified item of Work on that 

punch list; at this point, the project’s schedule “clock” is suspended until there is a Final Approved Punch List.  

• If the Contractor proposes alternative dates, then, within a reasonable time after receipt, the Project Engineer, in a written 

notification to the Contractor, approves the Contractor's completion dates or, if they are unable to agree, the Project Engineer 

establishes the dates for the completion of each item of Work, which becomes the Final Approved Punch List.  

• If the Contractor neither accepts the dates nor proposes alternative dates within 10 days, the schedule proposed by the Project 

Engineer shall be deemed accepted and becomes the Final Approved Punch List. 

• The latest completion date specified in the Final Approved Punch List shall also be the date for Final Acceptance of the Work. 

 
Upon Substantial Completion, the City agency EAO must first “perform a comprehensive review of payments and conduct a field visit 

to verify that all work has been satisfactorily and substantially completed under the terms of the contract.”187  The EAO must further 

verify that incomplete work, which includes all Final Approved Punch List items, including “as-built” records and drawings, “has been 

identified, evaluated on a cost-to-complete basis, and certified by the resident engineer” and “must ensure that for incomplete 

                                                           
187  Directive 7, Section 3.6. 
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work, twice the amount of the cost-to-complete has been withheld in accordance with the contract,” after applying all applicable 

deductions.188  The Substantial Completion payment releases a major portion of the Retained Percentage Amounts previously 

retained in each partial payment.  

 

The Contract may, after Substantial Completion if the City accepts the Work for occupation or use before Final Acceptance or after 

the guarantee period specified in the Contract, request the release of retained funds held by the City, as security.  If the appropriate 

City agency personnel approves such Contractor’s request, the EAO “must review the project, including a site visit where needed, to 

verify that all work is in compliance with contract terms” before approving such requested release.189   

  

The City agency determines the date of Final Acceptance and will accept the Work as final and complete as of the date of the project 

engineer's inspection if, upon such inspection, the project engineer finds that all items on the Final Approved Punch List are 

complete and no further work remains to be done.  The City agency commissioner will then issue a written determination of Final 

Acceptance.   The City agency EAO may, however, need to conduct field visits subsequent to the field visit for Substantial Compliance 

discussed above through final payment “to identify necessary adjustments before final payment is approved.”190   Sections 44 and 46 

of the Contract govern the process by which remaining Retained Percentage Amounts can be returned to the Contractor at 

Substantial Completion, Final Acceptance and release of guarantees. 

 

Post Construction Obligations of the Contractor.  The Contract imposes on the Contractor several continuing obligations after Final 

Acceptance. 

 

                                                           
188  Directive 7, Section 3.6.  Applicable deductions include liquidated damages, established disincentive assessments or appropriate temporary or permanent 
withholdings. 
189  Directive 7, Section 3.7. 
190  Directive 7, Section 3.6. 
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• Obligations with respect to Defective Materials and Workmanship.  The Contractor shall promptly repair, replace, restore or 

rebuild, as the Commissioner may determine, any finished Work in which defects of materials or workmanship may appear or to 

which damage may occur because of such defects, during the one (1) year period subsequent to the date of Substantial 

Completion.  

 

• Obligations with respect to Warranties and Guarantees.  The Contractor shall obtain all manufacturers' warranties and 

guaranties of all equipment and materials required by the Contract in the name of the City and shall deliver same to the 

Commissioner.  All of the City's rights and title and interest in and to said manufacturers' warranties and guaranties may be 

assigned by the City to any subsequent purchasers of such equipment and materials or lessees of the premises into which the 

equipment and materials have been installed.  

 

• Obligation to Retain Project Books and Records.  The Contractor agrees to retain all books, records, and other documents 

relevant to the Contract for six (6) years after the final payment or termination of the Contract, whichever is later.  City, state, 

and federal auditors and any other persons duly authorized by the City shall have full access to and the right to examine any such 

books, records, and other documents during the retention period.  
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TAB 11 

 

Case Study Infrastructure Project 

 

The case study infrastructure project for this OA Course is Trunk Water Main Connection to Water Tunnel Shaft #24 (MED-610), 

located in Manhattan, which DDC managed for its client agency, DEP.  DEP is responsible operations of the City’s water and sewer 

distribution system; its water resources systems including dams, transmission tunnels, reservoirs and water treatment facilities; and, 

its waste water treatment facilities, including holding tanks and green infrastructure.191 

 

The origins of the City’s water system began in 1677, with its first public water dug in front of the old fort at Bowling Green, followed 

in 1776 with a reservoir on the east side of Broadway between Pearl and Water Streets, when the population of the City was at 

22,000 residents.  As the City developed, its population grew and well water become both insufficient and polluted, the City’s search 

for clean water resources led to accessing resources took it to accessed water resources further north, initially from a few springs in 

upper Manhattan. 

 

When those water resources became insufficient, the City of Manhattan impounded water from the Croton River in what became 

Westchester County, constructing an aqueduct placed, known as the Old Croton Aqueduct, in service in 1842 and another aqueduct, 

known as the New Croton Aqueduct, placed in service in 1890, with several distribution reservoirs located within Manhattan.  This 

became the Croton System   By the late 1890s, with the consolidation of surrounding areas into the modern City, the City 

                                                           
191  The source for the following historical information is a 1991 Official Statement of the New York City Water Authority. 
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consolidated the various water systems in communities in what became, through the consolidation, the Boroughs of Manhattan, 

The Bronx, Brooklyn, Queens and Staten Island, to become the City’s Water System. 

 

In 1905, the New York State Legislature created the Board of Water Supply to develop the Catskill region as a new water resource for 

the City, and the City impounded the waters of the Esopus Creek and constructed the Askokan Reservoir, the Catskill Aqueduct, the 

Schoharie Reservoir and the Shandaken Tunnel, which became the Catskill System.  The third system, the Delaware System, which 

includes water resources from the upper portion of the Rondout watershed and tributaries of the Delaware River within the State, 

was placed in service in phases from 1944 to 1965, after construction of the Delaware Aqueduct and the Neversink, Rondout, 

Pepacton and Connonsville Reservoirs. 

 

Water from the three Systems is delivered to the City through various tunnel shafts and trunk mains either directly from the 

Systems’ aqueducts or from the balancing Kensico and Hillview reservoirs located in Westchester County.  Several decades ago, the 

City initiated a tunnel project, known as the Third Water Tunnel project, to supplement the City’s historical two tunnels from 

Hillview Reservoir.  Specifically, the City initiated the Third Water Tunnel project increase capacity to meeting growing demand in 

the eastern and southern areas of the City, permit inspection and rehabilitation of the older two tunnels, provide water delivery 

alternatives in the event of disruption to the older two tunnels and provide capacity for peak demand beyond the capacity of the 

older two tunnels.  There were four stages to construction of the Third Water Tunnel, the first three of which have been completed.  

Water Tunnel Shaft #24 (MED-610), the case study project, is part of the last Stage 4, which is intended to deliver additional water to 

the eastern parts of The Bronx and Queens, extending southwest from the northern terminus of State I in The Bronx to Queens and 

then southwest to interconnect with the Queens portion of Stage II. 



 

151 

                                                                         

 

     



 

152 

                                                                         

 

Images of DEP’s Water Tunnel Shaft #24 

   

 

Images of DDC’s Trunk Water Main Connection to Water Tunnel Shaft #24 Project (MED-610) 
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For more information about the City’s Water System, please see: 

 

https://www.nytimes.com/interactive/2016/03/24/nyregion/how-nyc-gets-its-water-new-york-101.html 

 

https://www.nytimes.com/2016/04/03/nyregion/why-new-york-citys-waterworks-works.html 

 

https://www.nytimes.com/2016/04/27/nyregion/revised-plan-to-speed-up-new-yorks-backup-water-delivery-system.html 

 

https://www.nytimes.com/interactive/2016/03/24/nyregion/how-nyc-gets-its-water-new-york-101.html
https://www.nytimes.com/2016/04/03/nyregion/why-new-york-citys-waterworks-works.html
https://www.nytimes.com/2016/04/27/nyregion/revised-plan-to-speed-up-new-yorks-backup-water-delivery-system.html
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TAB 12 

 

Index of Defined Terms 

 

Terms defined elsewhere in this Course Book are also listed in this index for convenience below: 

 

ACCO means the Agency’s Chief Contracting Officer, who is responsible for overseeing an agency’s procurement function under the 

PPB Rules. 

Bid Package means the documents discussed in TAB 3. 

Certificate to Proceed or CP means the documents described in TAB 3.  

Charter means the New York City Charter, the City’s basic governing law. 

City means the City of New York, a municipal government created by the State of New York. 

City’s Retained Percentage Requirements means the different types of retainage percentages the City requires in Contracts; the 

percentage is set forth in Schedule A of the General Conditions to the Contract, as described in TAB 6. 

CNC means a Certificate of No Change. 

Comptroller means the Comptroller of the City of New York, an elected office, which performs several roles in the City’s construction 

process. 
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Contract means the City construction contract that is part of the Bid Package for a construction project, the terms and conditions of 

which the Interested Bidder agrees to when it submits its bid to the City construction agency and which becomes binding on the 

bidder upon DDC’s acceptance of its bid.  

Contractor means the vendor construction firm awarded a Contract to perform the construction of a project by a City construction 

agency pursuant to the City’s procurement process. 

Council means the New York City Council, the elected legislative body for the City. 

CPI means a Construction Project Initiation Request as described in TAB 4. 

CSB means a request for competitive sealed bids. 

DDC means the New York City Department of Design and Construction. 

DEP means the New York City Department of Environmental Protection. 

Design-Bid-Build means the service delivery methodology that is coterminous with New York State law for public construction 

procurement, as discussed in TAB 3. 

Directive 7 means the Comptroller’s Office’s Directive 7, entitled “Audit of Requests for Payment Received under Contracts for 

Construction, Equipment and Construction-Related Services”. 

DLS means the Division of Labor Services. 

DOT means the New York City Department of Transportation. 

EAO mean an agency’s Engineering Audit Officer. 

EBE means an Emerging Business Enterprise. 

Extra Work means extra work under the Contract as described in TAB 9. 
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EDC means the New York City Economic Development Corporation. 

EFT mean electronic fund transfer through the City’s PIP.  

Final Acceptance means an agency’s final acceptance of the project under the Contract as described in TAB 10. 

Final Approved Punch List means the agency’s final approved punch list under the Contract as described in TAB 10. 

FISA means the City’s Financial Information Services Agency, which operates FMS. 

FMS means the City’s Financial Management System, which is comprised of a budget planning component and an audit component. 

General Conditions means the general conditions for the project under the Contract as described in TAB 3. 

Interested Bidders mean construction firms interested in learning more about a noticed public construction project and 

contemplating bidding.  

IRA Date means the Invoice Received or Acceptance Date, which is which is “the date when the field engineer certifies on the 

payment requisition that the work has been accepted” as defined in Section 4-06 of the PPB Rules. 

LAGCC means LaGuardia Community College. 

LBE means a Locally-based Business Enterprise. 

MOCS means the Mayor’s Office of Contract Services. 

M/WBE means Minority and Women-owned Business Enterprise. 

NTP means a Notice to Proceed letter described in TAB 6. 

OA means this Opportunity Academy course. 

OMB means the Mayor’s Office of Management and Budget. 
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Owner or owner means either the public or private owner of a construction project.  For City-owned and -operated projects, 

references to the Owner can be a reference to the City, as an enterprise; DDC, as the manager of the design and construction of the 

project; DDC’s client agency user of the project; or, any combination thereof. 

PASSPort means the City’s Procurement and Sourcing Solutions Portal. 

PIP means the City’s Payee Information Portal.  

PLA means a project labor agreement. 

PPB means the New York City Procurement Policy Board. 

PQL means a pre-qualified list. 

Pre-Construction Meeting means the pre-construction meeting between the Contractor and DDC project management staff that 

takes place after Contract registration pursuant to the NTP letter. 

Proper Invoice means a written request for a contract payment that is submitted by a vendor in good faith setting forth the 

description, price, and quantity of goods or services delivered or rendered, in such form and supported by such documentation as an 

agency may require, and any other documents required by contract, pursuant to PPB Rule 4-06. 

Resident Engineer means the engineer in charge of the project. 

Retained Percentage Requirement means the retained percentage retained by the agency for all payments under the Contract as 

described in TAB 6. 

RFP means a request for proposals. 

RFQ means a request for qualification, which is the first step to creating a PQL. 

SBS means the New York City Department of Small Business Services. 
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SCA means the New York City School Construction Authority.  

State means the State of New York. 

STEAM means the Science, Technology, Engineering, Architecture and Mathematics disciplines. 

Subcontractor means the construction firm with which the Contract subcontracts for a portion of the project under the terms of the 

Contract as described in TAB 3. 

Substantial Completion means a Contractor’s substantial completion of the project under the Contract as described in TAB 10. 

T&M means time and materials. 

VENDEX means the City’s Vendor Information Exchange System in PASSPort. 

Wicks Law means the State’s multiple prime contract requirement as described in TAB 3. 

Work means the scope of the project the Contractor commits to construct under the terms of the Contract as described in TAB 3. 



 

160 

                                                                         

 

Page Intentionally Left Blank 



 

161 

                                                                         

 

TAB 13 

Document Forms 

Most of the following form documents can be downloaded from DDC’s website at 

http://www1.nyc.gov/site/ddc/contracts/contractors.page 

http://www1.nyc.gov/site/ddc/contracts/contractors.page
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Contractor’s Bid Breakdown Form 
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Request for Approval of Subcontractor 
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Things to Avoid for Payment Packages 
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Contractor Payments Document Checklist.1 (Infrastructure) 
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Contractor Payments Document Checklist.2 (Infrastructure) 
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Contractor Payments Document Checklist.3 (Infrastructure) 
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Contractor’s Certificate of Compliance with Non-Discrimination Provisions of the Contract 
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Subcontractor’s Certificate of Compliance with Non-Discrimination Provisions of the Contract 
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Prime Contractor Payment Voucher Form 
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Subcontractor Information on Request for Payment 
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Contractor’s/Subcontractor’s Payroll Report (with instructions) 
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Contractor’s Section 220 Labor Law Certificate 
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Subcontractor’s Section 220 Labor Law Certificate 
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Permission to Store Material (2 pages) 
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Stored Materials Summary Form (2 pages) 
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Stored Materials Affidavit 
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Basic Steps for Contractors with respect to Change Orders and Overruns 
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Change Order Document Checklist 
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Contract Overrun Request Checklist 
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Contractor’s Cost Proposal for Change Order (including Overhead and Profit) 
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Contractor’s Cost Proposal for Change Order (excluding Overhead and Profit) 
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Contractor’s Cost Proposal for Change Order on Unit Price Contracts 
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Contractor’s Change Order/Overrun Forms  



 

215 

                                                                         

 

 



 

216 

                                                                         

 

 



 

217 

                                                                         

 

 



 

218 

                                                                         

 

 


