
DEPARTMENT OF HEALTH AND MENTAL HYGIENE 

BOARD OF HEALTH 

---- 

NOTICE OF ADOPTION OF AMENDMENTS  

TO ARTICLE 81 OF THE NEW YORK CITY HEALTH CODE 

---- 

 

 Pursuant to §§558 and 1043 of the New York City Charter (the “charter”), a notice of 

intention to amend Article 81 of the New York City Health Code (the “Health Code”) was 

published in the City Record on March 23, 2010 and a public hearing was held on April 26, 2010. 

No testimony was received at the public hearing. Written comments were received from the New 

York State Department of Health (“SDOH”) and the US Food and Drug Administration (“FDA”), 

and changes were made in response to the comments.  At its meeting on June 15, 2010, the Board 

of Health adopted the following resolution. 

 

STATUTORY AUTHORITY 

 

    These amendments to the Health Code are made pursuant to §§558 and 1043 of the 

Charter. Section 558(b) and (c) of the Charter empowers the Board of Health to amend the Health 

Code and to include in the Health Code all matters to which the Department’s authority extends.  

Section 1043 grants the Department rule-making authority.   

 

STATEMENT OF BASIS AND PURPOSE 

 

The Department of Health and Mental Hygiene (the “Department”) enforces provisions 

of the Health Code and other applicable law intended to protect the wholesomeness of food 

served directly to the consumer throughout the City, including food that is commercially prepared 

and sold, served or distributed by food service establishments (“FSEs”), a broad category that 

includes restaurants, caterers (non-retail food processing establishments), mobile food vending 

units, and mechanical food dispensing devices.  This proposal adds a new §81.10 to Article 81 of 

the Health Code allowing use of time as a public health control for maintaining the 

wholesomeness of ready-to-eat potentially hazardous foods.  

 

Currently, Health Code §81.09 generally requires that all potentially hazardous foods be 

kept at temperatures below 41 degrees Fahrenheit, or above 140 degrees Fahrenheit, to retard the 

growth of pathogens, except during time needed for preparation.  However, there are several 

prepared foods, including, most commonly, sushi rice, for which food service establishments 

most frequently request that the Department modify applicable Health Code temperature holding 

requirements, since such temperature requirements apparently adversely affect the palatability of 

such foods. 

 

The Board of Health has amended Article 81 to establish a procedure for allowing certain 

ready-to-eat potentially hazardous foods to be held at room temperature, by using time alone as 

public health control.  The amendment also includes changes in the definition of potentially 

hazardous food to include a reference to temperature control for safety (TCS), adds new 

potentially hazardous foods to the existing list. The amended definition of potentially 

hazardous/temperature control for safety foods (PHF/TCS) considers whether or not time and 

temperature control is to be maintained to safeguard the safety of the food product.  This new 

definition takes into account the pH (degree of acidity or alkalinity of a substance), and high 

water activity (aw) and pH interaction, in determining whether or not a food will require 

temperature control to limit pathogen growth or toxin formation.  Recently, local and state 
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regulatory authorities and the Centers for Disease Control and Prevention have identified an 

increase in the number of food borne outbreaks associated with foods that were typically 

considered not to be potentially hazardous
1
.  These foods include cooked vegetables, cut 

tomatoes, and cut lettuce, spinach and other leafy greens.  Some melons and vegetables that have 

moderate pH and high Aw may be considered hazardous because of environmental conditions at 

the places where they are grown or they may be rendered hazardous by how they are processed.  

In response to comments from the FDA and SDOH the definition of PHF/TCS was amended to 

add the term “cut” in referring to leafy greens, tomatoes and melons. The further amended 

definition of potentially hazardous foods now includes foods of plant origin that have been 

cooked, cut melons, sliced raw tomatoes, cut leafy greens and raw bean or seed sprouts.  

Salmonella can enter fruits and vegetables through roots, flowers, small cracks in the skin, the 

stem scar, or the plant itself.
2
 The new Health Code definition is consistent with §1-202.10 of the 

US FDA 2009 Model Food Code (“Food Code”), and is consistent with current provisions of 

Subpart 14 of the Sanitary Code.  The definition includes a provision that a food does not need 

temperature control when a food service establishment operator can demonstrate that the 

combined effect of aw and pH does not render the food potentially hazardous.  In such cases, the 

Department will be guided by evidence from either a certified laboratory test or published 

scientific research.  

Food Code §3-501.19 provides that both working supplies and ready-to-eat potentially  

hazardous food (“RTE PHF”) may be held without temperature control for up to four hours, at 

which time it must be served, or after which it must be discarded. The Food Code also contains 

guidelines enabling establishments to hold foods taken from required cold holding temperatures 

for up to six hours, providing that the temperature of the individual food items do not exceed 70 

degrees Fahrenheit (21 degrees Celsius).  The SDOH has also published guidelines enabling use 

of time as a sole public health control.  Both FDA and SDOH commented that the Health Code 

should enable use of time as a public health control for working supplies of potentially hazardous 

foods used in food preparation. However, the Department believes this issue needs further 

consideration, and will discuss the matter further with the FDA and SDOH.  

 

The new provision requires that an FSE holding ready-to-eat potentially hazardous food 

following removal from temperature control for up to four hours, will be required to mark, label 

or otherwise identify the food or its container with the initial temperature and a time four hours 

following removal from temperature control.  The time marked will be the time at which food 

may last be served, and, if not served, must be discarded. If an establishment wishes to hold food 

following removal from cold temperature control for up to six hours, the food’s temperature will 

also be required to be monitored every two hours, and recorded on the food or container label. In 

such cases, the label will also note the time at which the food was removed from cold control, and 

a time six hours thereafter, which will be the time at which food may last be served, or be 

discarded. The labels would provide documentation that temperatures of cold RTE PHF have not 

been allowed to exceed 70 degrees Fahrenheit (21 degrees Celsius). This additional public health 

                                                 
1
http://www.fda.gov/Food/ScienceResearch/ResearchAreas/SafePracticesforFoodProcesses/ucm0

91260.htm  Analysis and Evaluation of Preventive Control Measures for the Control and 

Reduction/Elimination of Microbial Hazards on Fresh and Fresh-Cut Produce, Chapter IV. 

Outbreaks Associated with Fresh and Fresh-Cut Produce. Incidence, Growth, and Survival of 

Pathogens in Fresh and Fresh-Cut Produce, September 30, 2001. 
2http://www.fda.gov/Food/ScienceResearch/ResearchAreas/SafePracticesforFoodProcesses/ucm0

94141.htm . Evaluation and Definition of Potentially Hazardous Foods, Chapter 3. Factors that 

Influence Microbial Growth, September 30, 2001. 
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control will provide documentation that the holding time and temperature of such food does not 

exceed the growth periods for L. monocytogenes and C. perfringens.   

 

A new subdivision (d) (Violations) has been added in the final resolution, specifying that 

certain actions taken in violation of the new §81.10 established herein will be considered 

violations of related provisions of the Health Code. Paragraph (1) of subdivision (d), provides that 

failure to discard ready to eat potentially hazardous foods taken from either hot or cold holding 

after four hours or failure to label foods, is a violation of §81.09 of the Health Code.  Paragraph 

(2) of subdivision (d) provides that failure to discard ready to eat potentially hazardous foods 

taken from cold holding that reach ambient temperatures of 70 degrees Fahrenheit at any time 

during the six hour holding period is deemed to contaminate such foods, and will be cited as a 

violation of §81.07 of the Health Code.  Failure to label potentially hazardous ready to eat foods 

as required by the rule is a violation of §81.09 because there would otherwise be no indication 

that the establishment is relying on time as a public health control for such foods. With respect to 

contamination of foods taken from cold holding, the FDA Food Code finds almost no pathogenic 

growth in foods held at ambient temperatures for no more than four hours, but substantial growth 

at temperatures exceeding 65 degrees Fahrenheit at six to eight hours.
3
 

The provision prohibits use of time as a sole public health control for certain kinds of 

RTE PHF, and certain places of sale and distribution.  Time and temperature controls required by 

Health Code §81.09 will continue to be required for hot and cold foods held at self-service salad 

bars or buffets;  for RTE PHF intended for takeout or delivery; and such foods sold by mobile 

food vendors and at street fairs.  And because of their potential for rapid Salmonella growth, raw 

eggs may not be held for extended periods at room temperature before service to certain highly 

susceptible, i.e., immunocompromised, persons, consistent with the FDA  Food Code, and State 

guidance.   

 

The Board has also amended the definition of temporary food service establishment in 

§81.03 (ff) to conform to the new definition applicable to such establishments in the recently 

recodified Article 88 of the Code. 

 

STATEMENT PURSUANT TO SECTION 1042 – REGULATORY AGENDA  

 

The proposed amendment was not included in the Department’s Regulatory Agenda because it 

resulted from a recent analysis by the Department.  

 

The proposal is as follows: 

Note-matter in brackets [  ] to be deleted 

         Matter underlined is new 

RESOLVED, that subdivisions (y) and (ff) of §81.03 of Article 81 of the New 

York City Health Code be, and the same hereby are, amended, to be printed together with 

explanatory notes, as follows: 

§81.03 Definitions.  

                                                 
3
 FDA Food Code 2009: Annex 3 – Public Health Reasons for §3-501.19 
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* * * 

(y)  Potentially hazardous food (PHF) or time and temperature controlled for safety 

(TCS) food means any food that consists in whole or in part of milk or milk products, 

eggs, meat, poultry, fish, shellfish, crustacea and other aquatic animals, [cooked potato, 

cooked rice,] foods of plant origin that have been heat treated; garlic in oil mixtures that 

support the growth of Clostridium botulinum or toxin formation; cut melons, cut leafy 

greens, cut tomatoes or mixtures of cut tomatoes that are not modified in a way so that 

they are unable to support pathogenic microorganism growth or toxins formation; raw 

bean or seed sprouts; or other [ingredients] foods in a form capable of supporting rapid 

and progressive growth of infectious or toxigenic microorganisms, or growth of C. 

botulinum.  The term does not include food with a water activity (aw) value of 0.85 or 

less, or a hydrogen ion concentration (pH) level of 4.6 or below.  A food may be deemed 

not potentially hazardous because of the combined effect of aw and pH other than as 

specified above if supported by a food product assessment acceptable to the Department. 

* * * 

(ff) Temporary food service establishment means [any] a food service establishment as defined in 

Article 88 of this Code. [that operates at a fixed location for a temporary period of time, not to 

exceed 14 consecutive days, in connection with a single event or celebration such as a fair, 

carnival, circus, public exhibition, advertising campaign or business promotion, religious or 

fraternal organization function or transitory gathering.] Additional to the provisions of this 

Article, a temporary food service establishment shall be operated at all times in compliance with 

the provisions of Article 88 and all applicable provisions of this Code. 

* * * 

Notes:  Subdivision (t) was amended by resolution adopted on June 15, 2010 to incorporate the 

term “temperature controlled for safety” foods consistent with the 2009 FDA Model Food Code, 

and subdivision (ff) was amended to reflect the definition of a temporary food service 

establishment in Article 88 of the Code. 

RESOLVED, that Article 81 of the New York City Health Code, found in Title 

24 of the Rules of the City of New York, be, and the same hereby is, amended by adding 

a new §81.10, to be printed together with explanatory notes, as follows: 
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§81.10. Time as a Public Health Control.   

(a) Use of time controls. Food service establishments may use time as the sole public health 

control, rather than using time in conjunction with temperature, for holding potentially hazardous 

ready-to-eat foods to be served and consumed on site, only in accordance with the provisions of 

this section.  Such foods shall not be returned to temperature control at any time with the intent to 

extend their use.  

  (1) Initial temperatures. Ready-to eat foods shall be at an initial temperature at or below 41 

degrees Fahrenheit (5 degrees Celsius) when removed from cold holding temperature control, or 

at or above 140 degrees Fahrenheit (60 degrees Celsius) when removed from hot holding 

temperature control. 

  (2) After cold holding. Ready-to-eat foods removed from cold holding temperatures may be kept 

for a maximum of four or six hours without further temperature control.  If such foods will be 

kept for up to six hours without further temperature control, the temperature of the food shall be 

measured and recorded every two hours, and shall not exceed a temperature of 70 degrees 

Fahrenheit (21 degrees Celsius).  Foods at or above temperatures of 70 degrees Fahrenheit (21 

degrees Celsius) shall be discarded immediately. 

   (3) After hot holding. Ready-to-eat foods removed from required hot holding temperatures may 

be held at ambient temperatures for no more than four hours after removal from temperature 

control.  

(b) Labeling. All foods removed from temperature control in accordance with this section shall be 

labeled or marked as follows:  

  (1) Four hour labeling. Food to be held for up to four hours shall be labeled or marked with the 

initial temperature at time of removal, and a time, four hours after removal from temperature 

control, when such food shall be discarded if not served.  

 (2) Six hour labeling.  Food to be held for up to six hours shall be labeled or marked with the 

initial temperature at time of removal, the time removed from cold temperature control, the times 

and temperatures, measured at two hour intervals after removal from temperature control, and the 

time, six hours after removal from temperature control, when such food shall be discarded if not 

served.  
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 (3) Labels or marked containers shall be kept until foods have been served or discarded. 

(c) Limits on use of time as a public health control. Time shall not be used as the sole means of 

public health control, and §81.09 shall remain applicable as follows:  

  (1) Holding raw eggs prior to using such eggs in food prepared for (i) persons who may be at 

higher risk for food-borne illnesses, such as immunocompromised persons including residents or 

clients of senior centers, charitable feeding programs, adult day care programs, custodial care and 

health care facilities, and assisted living programs; (ii) infants and children in day care and pre-

school programs; and (iii) pupils in primary and secondary schools. 

  (2) Preparation and holding of ready-to-eat potentially hazardous foods sold by or in (i) mobile 

food vending units; (ii) food vending machines; (iii) temporary food service establishments 

operating in accordance with Article 88 of this Code; (iv) self-service salad bars or buffets; or (v) 

when intended for takeout or delivery.  

  (3) Preparation and holding of potentially hazardous foods consisting of: (i) aquatic animals, fish 

or molluscan shellfish and (ii) opened or packaged smoked or vacuum-packed food products. 

(d) Violations.   

  (1) §81.09 violations. An establishment shall be in violation of §81.09 of this Code if the 

Department finds that, while using time as a public health control, the establishment (i) has not 

discarded food after the times specified in this section; or (ii) has not labeled or marked food as 

specified in this section. 

  (2) §81.07 violations. Food shall be deemed contaminated, and an establishment shall be in 

violation of §81.07 (a) of this Code, if cold potentially hazardous ready-to-eat foods labeled for 

six hour holding are measured at or above temperatures of 70 degrees Fahrenheit (21 degrees 

Celsius) after removal from cold temperature control. 

  Notes: Section 81.10 was added by resolution adopted on June 15, 2010 to authorize the use of 

time alone as a public health control, instead of both time and temperature controls, in holding 

potentially hazardous ready to eat foods until served or discarded.  To allow flexibility in use the 

Department is not specifying requirements for how individual establishments mark or label foods 

or containers holding such foods. 
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RESOLVED, that the list of Section Headings in Article 81 of the New York 

City Health Code be, and the same hereby is, amended, to be printed together with 

explanatory notes, as follows: 

ARTICLE 81 

 FOOD PREPARATION AND FOOD ESTABLISHMENTS 

 

 * * * 

  

 §81.10 Time as a public health control 

 * * * 

Notes:   Section 81.10 was added by resolution adopted on June 15, 2010 to authorize the 

Department to approve use of time alone as a public health control instead of using both time and 

temperature controls in handling certain potentially hazardous ready-to-eat foods.   

 

 


