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Date / Time:
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Contact:

NOTICE OF PUBLIC HEARING

Opportunity to comment on proposed amendment of Article 49 of the New
York City Health Code, related to tuberculosis (TB) screening requirement in
secondary schools in the City of New York.

April 20, 2012 from 10:00 a.m. to 12:00 p.m.

New York City Department of Health and Mental Hygiene
2 Gotham Plaza

42-09 28th Street

Room 14-44

Long Island City, NY 11101

Rena Bryant, (347) 396-6071

New York City Department of Health and Mental Hygiene
Board of Health, Office of the Secretary to the Board

2 Gotham Plaza

42-09 28th Street

Long Island City, NY 11101

Proposed Rule

The Department of Health and Mental Hygiene (the Department) is proposing that the Board of Health
amend Article 49 (Schools) of the Health Code to repeal the tuberculosis (TB) screening requirement in
§49.06 for new entrants to secondary schools in the City of New York, and recodify this provision to
require testing of all persons in a school only when the Department deems it necessary in conducting an
epidemiologic investigation. The proposed rule was inadvertently excluded in the Department’s
Regulatory Agenda.

Instructions

e Prior to the hearing, you may submit written comments about the proposed amendment either 1)
by mail to Rena Bryant at the address above, 2) electronically through NYCRULES at
www.nyc.gov/nycrules, 3) by e-mail to RESOLUTIONCOMMENTS @HEALTH.NYC.GOV , or

4) online (without attachments) at http://www.nyc.gov/html/doh/html/notice/notice.shtml on or
before 5:00 P.M., on April 20, 2012. Comments received after this date will be considered to the
extent practicable.

e Torequest a sign language interpreter or other form of reasonable accommodation for a disability
at the hearing, please contact Rena Bryant at the phone number shown above by April 6, 2012.

® (Copies of written comments received by the Secretary to the Board of Health and transcript of the
public hearing will be available for public inspection within a reasonable time after receipt,
between the hours of 9:00 A.M. and 5:00 P.M. at the location listed above.

e The Department’s general policy is to make written comments available for public viewing on the
internet. All Comments received, including any personal information provided, will be posted
without change to http://www.nyc.gov/html/doh/html/comment/comment.shtml.




Statement of Basis and Purpose

Statutory Authority

These amendments to the New York City Health Code (the “Health Code”) are issued according to
§§556, 558 and 1043 of the New York City Charter (the “Charter”).

e Section 556 of the Charter provides the Department of Health and Mental Hygiene (the “Department”
or “DOHMH”) with authority to regulate all matters affecting health in the City of New York.

e Section 558(b) and (c) of the Charter empowers the Board of Health (the “Board”) to amend the
Health Code and to include in the Health Code all matters over which the Department has authority.

e Section 1043 of the Charter gives the Department rulemaking powers.

Introduction and Background

The Department is requesting that the Board of Health repeal and recodify Health Code §49.06. The
recodified section would authorize the Commissioner to require testing for tuberculosis (TB) infection
only when testing is considered by the Department as necessary for an epidemiologic and public health
purposes.

Between 2001 and 2010, the TB case' rate among persons18 years of age and younger in New York City
declined 42%, from 4.8 to 2.8 cases per 100,000 persons. As TB rates continue to decline, the
Department has found that screening school children is currently not an effective way to identify new
cases of active TB or TB infection.

In the 1980s, TB incidence in New York City was rising and high rates of TB were found during
voluntary TB screenings. As a result, the Board of Health adopted Health Code §49.06 in 1989 to require
that all new school entrants from pre-kindergarten to 12" grade have a tuberculin skin test. In 1996, the
Board of Health amended §49.06 to eliminate mandatory TB testing except for new entrants to secondary
schools within any public or non-public school system in New York City. Secondary school is defined in
the Health Code as including junior high school and higher grade levels. This change was based on data
showing that the prevalence of TB infection was low among young school age children but increased with
age.

Mandatory TB testing of school children had the following objectives:
1) Identify children with TB disease and provide appropriate medication and follow up;
2) Identify TB disease through investigation of family contacts that may be the source of infection;
3) Identify children with latent TB infection and provide preventive therapy to them; and
4) Provide valid data on the prevalence of TB infection in school children.

School Screening and TB Control

In recent years, DOHMH data suggest that the school TB screening requirement has not achieved the first
three objectives as stated above. From September 2010 to August 2011, no TB cases were found through
the school screening requirement. However, DOHMH identified 32 cases of active TB among persons

" A TB case is a person who shows signs and/or symptoms of active TB disease, as defined in Health Code §11.03
(a). TB infection or latent TB infection (LTBI) occurs in persons who have been exposed to a person with active TB
disease, test positive for TB infection on a tuberculin skin test or blood test, and who have become infected with the
TB bacillus, but do not show signs and/or symptoms of active TB disease.
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10-18 years old in New York City through other means. Twenty persons (63%) were evaluated as a result
of symptoms consistent with TB; 10 (31%) had a chest radiograph, a medical evaluation or an incidental
laboratory result that led to their TB diagnosis; and 2 (6%) were identified through DOHMH screening of
newly arrived immigrants. In 2009, TB preventive therapy was initiated in only 59% of 10-18 year olds
with TB infection who were not contacts to active cases and had received a normal chest radiograph in a
DOHMH TB clinic.” Only 27% that initiated therapy actually completed therapy.’

The fourth objective of §49.06 has been met. Based on data from the New York City Department of
Education (DOE), the overall latent TB infection (LTBI) prevalence for new entrants tested from
September to December 2011 was 8% (458 out of 5,643). Prevalence by secondary school grade level did
not differ substantially: 7% (42 of 618 persons tested) below 7" grade, 8% (109 of 1,408) for grades 7 and
8; and 8% (307 of 3,617) for 9" through 12" grade. This prevalence rate is much lower than in children
who were tested in DOHMH TB clinics between 2002 and 2004, when 21% (2,742 of 13,311) had LTBI,
including 6% (177 of 2,918) among US born and 24% (2,565 of 10,569) among foreign born.* This
finding is consistent with the decline in the overall TB case rate among persons aged 18 years and
younger in New York City.

Resources Saved By Eliminating the TB Testing Requirement

DOHMH TB clinics currently provide TB testing and follow-up evaluation for new secondary school
entrants who need to be tested as a result of this Health Code mandate. Every year approximately 3,300
children in the secondary school age group” are referred to one of the clinics for TB testing and follow-up.

In addition, two DOHMH bureaus, Bureau of TB Control (BTBC) and Bureau of School Health (BSH),
and the DOE oversee compliance with this mandate in schools. At the beginning of each school year,
DOE staff identifies eligible entrants in public schools and informs parents of the mandate. School
principals are required to follow up on TB testing, reading TB tests, and chest x-ray results of identified
students, and then report results back to DOE. DOE collects the data, enters it into an electronic system,
and submits follow-up reports to the DOHMH and BSH on a monthly basis. BTBC also mails packets of
information about the TB testing requirement and copies of the reporting forms to hundreds of private,
parochial, and charter schools. After schools submit their reporting forms to DOHMH, data are compiled
and entered into a database.

Over the past several years, DOE’s compliance with this provision of the Health Code improved from
30% to 90% for public schools. Obtaining compliance, however, is extremely resource intensive for both
DOE and DOHMH. Moreover, children who visit DOHMH clinics are missing school and their parents or
guardians are missing work to comply with the testing requirement.

Children and adolescents are considered to be at low risk for exposure to TB and should be tested only if
one or more risk factors’ are present. Since the mid 1990’s, mandated TB testing for low risk school

2 DOHMH TB clinic data do not specifically capture the school entry requirement as a reason for obtaining a TB test
or chest radiograph, but it can be assumed that children who are not contacts come to the clinic for this reason.

? This includes all children in the age group that were started on isoniazid (INH) preventative treatment regardless of
TB test or chest radiograph result.

*Li, J, Munsiff , SS, Agerton, T. Prevalence of tuberculin skin test positivity in clinical population in New York
City. J Immigr Minor Health. 2010. 12(6):816-22

> Risk factors for TB disease and latent TB infection: Contact to a TB case; immigrated in the past 5 years from high
TB incidence areas; prolonged stay in high TB incidence areas; work in clinical or institutional settings such as
nursing home or homeless shelters; individuals with certain clinical conditions, i.e. HIV, cancer, etc. and
children/adolescents exposed to adults in high-risk categories.
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entrants has not been recommended by both the Centers for Disease Control and Prevention (CDC) and
American Academy of Pediatrics in the absence of risk factors.®

Conclusion

Mandatory testing of new entrants in secondary schools consumes substantial resources while
contributing little to TB prevention and control in New York City. Eliminating this mandate would allow
DOHMH to direct increasingly limited resources to screen, identify and treat TB among persons at
highest risk, and would allow the DOE to focus its resources on higher priority adolescent health issues.

Instead of mandatory testing of all new entrants in secondary schools, the DOHMH is requesting that the
provision in current subdivision (g) of this section be amended to authorize the testing of persons in a
school only when such testing is considered by the Department as necessary for epidemiologic and other
public health purposes, such as in an investigation to determine if any students or staff may have had
contact with a TB case in a school.

The resolution is as follows.

New matter is underlined; Deleted matter appears in [brackets].

RESOLVED, that of §49.06 (Mandatory tuberculosis examination for students) of Article 49
(Schools) of the New York City Health Code, found in Title 24 of the Rules of the City of New York, is

repealed and recodified, to be printed together with explanatory notes to read as follows:

§49.06 Test for tuberculosis infection. The Department may require testing for tuberculosis of any

persons in a school when such testing is considered by the Department as necessary for epidemiological

or other public health purposes.

Notes: Section 49.06 (Mandatory tuberculosis examination for students) was repealed and recodified by
resolution of the Board of Health adopted XXX, after an analysis of incidence data showed that routine
mandatory testing of all children newly admitted to secondary schools was ineffective in identifying new
tuberculosis cases occurring in persons under 18 years of age. As recodified, this section now authorizes
the Department to require testing of any persons in a school when such testing is considered by the

Department as necessary for epidemiological or other public health purposes.

® Centers for Disease Control and Prevention. 2000. Targeted tuberculosis testing and treatment of latent
tuberculosis infection. MMWR 49(No. RR-6): 7-10; Pediatric TB Collaborative Group. Targeted tuberculin skin
testing and treatment of latent TB infection in children and adolescents. Pediatrics. 2004;114:1175-1201.
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NEW YORK CITY LAW DEPARTMENT
100 CHURCH STREET
NEW YORK, NY 10007
212-788-1087

CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Amendment of Health Code Article 49 (Repeal of Tuberculosis Testing
Requirement)

REFERENCE NUMBER: 2012 RG 013

RULEMAKING AGENCY: Department of Health and Mental Hygiene

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced
proposed rule:

@) is drafted so as to accomplish the purpose of the authorizing provisions of
law;

(i1) is not in conflict with other applicable rules;

(i1i1))  to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)  to the extent practicable and appropriate, contains a statement of basis and
purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s/ STEVEN GOULDEN Date: March 5, 2012
Acting Corporation Counsel



NEW YORK CITY MAYOR'’S OFFICE OF OPERATIONS
253 BROADWAY, 10t FLOOR
NEW YORK, NY 10007
212-788-1400

CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Amendment of Health Code Article 49 (Repeal of Tuberculosis Testing
Requirement)

REFERENCE NUMBER: DOHMH-13

RULEMAKING AGENCY: Department of Health and Mental Hygiene

[ certify that this office has analyzed the proposed rule referenced above as required
by Section 1043(d) of the New York City Charter, and that the proposed rule referenced
above:

(i) [s understandable and written in plain language for the discrete regulated
community or communities;

(ii) Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii) Does not provide a cure period because it does not establish a violation,
modification of a violation, or modification of the penalties associated with a

violation.
/s/ Ruby B. Choi 3/6/2012
Mayor’s Office of Operations Date



