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connection with the previously announced recommendations pertaining to the substantiated
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The report has been reviewed to evaluate and redact any material subject to legal privilege or
other restrictions. That process is now complete.
While the report strongly criticizes me, it credits my rationale and intent to bring SCI into the DOI
fold as a way to improve investigative outcomes for the City and the school district.
Readers of this report may be concerned by many of the findings in it. Statements suggesting that
I and my senior staff have a lack of respect for and an indifference to the law are particularly
disturbing to me. Let me send a clear message: I cannot ask other City officials to be accountable, if I
don’t hold myself to the same standard. In fact, I take the law seriously and know my senior staff do.
The intent of my actions, and instructions to senior staff, were to improve oversight of the City
schools, as we have done with other agencies. But I now recognize how these statements came
across and that the actions I took to reach my goal were imprudent.
Bluntly, I regret the way I handled this.
I have accepted the report's recommendations as outlined and the matter has now been closed.
The important work of DOI continues.
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supervisory powers over
and the Special Commissioner’s office that far
exceeded the express reporting relationship specified in EO 11 – this, too, was a specious
position.
•

Commissioner Peters and others at DOI asserted that, at the very least, EO 11 was
ambiguous as to the Special Commissioner’s independence and DOI’s oversight powers.
It is not. But even if it were, an ambiguous law is not a license to dream. Rather, when a
statute or executive enactment is ambiguous, settled interpretive principles oblige the
reader to defer to: (a) the traditional understanding of the law, if any; and (b) “legislative”
history. Here, both considerations cut starkly against DOI. EO 11 had been understood
since 1990 to create an autonomous investigatory office, and until Commissioner Peters
stepped in, no DOI Commissioner had ever suggested otherwise. Further, it had also
been long understood that the “legislative” history for EO 11 was a 1990 report produced
by the Gill Commission – an independent body formed by City Hall and the BOE to
investigate the failings of the prior school district investigator. The Gill Commission’s
report recommended that the existing investigator be replaced by a new office that was
independent from both the school district leadership and from DOI. While EO 11 did not
track every recommendation made by the Gill Commission, the text of EO 11
demonstrates that Mayor Dinkins followed the Gill Commission’s suggestion and drafted
an enactment that made SCI functionally independent of DOI.

•

October 2017 memorandum to
Commissioner Peters, DOI ultimately ignored the role of the BOE resolutions, based on
the flimsiest justifications. Since 2002, under a grant of authority from the state
legislature, the City’s schools have been controlled by the Mayor. But nothing in the
2002 transition transformed the fundamental relationship between the City and its school
district – namely, that the two are separate legal entities. As part of that power shift, the
BOE’s executive powers were transferred to the schools Chancellor, and the BOE
rebranded itself as the Panel for Educational Policy (the “PEP”). Whether particular pre2002 BOE resolutions and governance survived that transition that must be evaluated on
a case-by-case basis. Incredibly, DOI’s leadership testified that they were entirely
ignorant of this dynamic, and had simply assumed that the BOE resolutions were no
longer valid. Nobody at DOI did any research on the matter; nobody at DOI checked
with the Law Department or DOE’s General Counsel about the resolutions’ survival;
nobody at DOI appeared to know that the BOE had indeed survived the onset of
“Mayoral control,” or what the PEP was.

•

During this investigation, Commissioner Peters asserted that if EO 11 were not
interpreted to give him the power to control the Special Commissioner’s day-to-day
duties, the enactment would violate the City Charter. In particular, Commissioner Peters
pointed to a section of EO 11 providing that the Special Commissioner “shall exercise the
powers conferred on a Deputy Commissioner of Investigation by Chapter 34 of the City
Charter, including but not limited to the power to compel the attendance of witnesses.”
Commissioner Peters noted that Chapter 34 and other laws give him the power to control
his deputies; thus, any reading of EO 11 that conferred independence on the Special
Commissioner would be improper. This assertion fails for any number of reasons, some
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based in the law itself, and others based on the particular facts of this case. Among
others:
o Commissioner Peters’ theory is atextual and ahistorical. The Special
Commissioner role was pointedly not created as a “deputy” of the DOI
Commissioner, but rather as a separate, independent role. At the Gill
Commission’s express urging, the Mayor gave the new role “the powers conferred
on” a DOI deputy commissioner, without the strings that come with being an
actual deputy to the DOI Commissioner.
o Commissioner Peters testified during this investigation that he was bound to
follow an executive order that he knew to be unlawful, until such time as the order
were repealed or declared invalid by a court. It follows that, even if EO 11’s
grant of investigatory power to the Special Commissioner were not valid,
Commissioner Peters would still be bound to adhere to it.
o Even if the particular portion of EO 11 at issue conflicted with the City Charter,
DOI control over the Special Commissioner’s office would not ensue. To the
contrary: the supposedly faulty grant of investigatory power would be severed
from EO 11, and the Special Commissioner would have to rely on his or her other
investigatory powers – which are substantial.
For these and other reasons, we conclude that DOI’s reading of the law governing SCI
was incorrect, and in many instances unreasonable.
4.
Commissioner Peters and other members of DOI’s leadership testified that DOI’s
decision to take over SCI could not have been an “abuse of authority” because DOI informed all
relevant stakeholders and the public about its plans, and received no complaints. Commissioner
Peters pointed in particular to four relevant disclosures: (1) a new DOI organizational chart after
the SCI takeover – one showing SCI as an IG “squad,” on the same reporting line as other IGs –
was posted publicly on DOI’s website as of January 2018; (2) Commissioner Peters met with
and
on February 20, 2018;
DOI’s new organizational chart was discussed during the meeting, and neither
nor
raised any concerns about the reorganization; (3) Commissioner Peters had a similar
discussion with a group of City Councilmembers on March 14, 2018; (4) Commissioner Peters
testified before the City Council on March 26, 2018, and discussed DOI’s management of SCI to
some extent.
These disclosures demonstrate that DOI was not trying to hide the bottom-line result of
its actions – that DOI was now asserting direct managerial control over SCI. But all of these
episodes share a notable feature – they involved no discussion of the legal authority for the
takeover. That makes all of the disclosures irrelevant, at least insofar as DOI offers them as
proof of its good faith. While EO 11 and the BOE resolutions provide the legal framework for
SCI, they are decades-old authority, and obscure at that. We do not think it reasonable to assume
that any of the relevant individuals – including
– would have had any
working familiarity with the law governing SCI at the time that Commissioner Peters spoke with
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receives money from or through the city or any agency of the city.” City Charter § 803(d). The
DOI Commissioner has the power to compel the attendance of witnesses to testify “[f]or the
purpose of ascertaining facts in connection with any study or investigation authorized by this
chapter.” City Charter § 805(a).
On July 26, 1978, Mayor Edward I. Koch issued Executive Order No. 16, entitled
“Commissioner of Investigation, Inspectors General and Standards of Public Service”
(hereinafter, “EO 16”). As pertinent here, EO 16 set up a series of Inspectors General (“IGs”)
for City agencies. Section 3 of EO 16, entitled “Responsibilities of Inspectors General,”
provides that all agencies “shall have an Inspector General who shall report directly to the
respective agency head and to the Commissioner and be responsible for maintaining standards of
conduct as may be established in such agency under this Order.” The executive order adds that
IGs “shall be responsible for the investigation and elimination of corrupt or other criminal
activity, conflicts [of] interest, unethical conduct, misconduct and incompetence within their
respective agencies.”
On December 26, 1986, Mayor Koch issued another executive order centralizing
responsibility for the City’s IG system. EO 105 provided, in relevant part:
The Inspector General system shall be a single aggregate of personnel and
resources within the Department of Investigation under the direction of the
Commissioner. There shall be an Inspector General for each agency who shall
report directly to the commissioner and shall be responsible for the investigation
and elimination of corrupt or other criminal activity and conflicts of interest
within the agency to which he or she is designated. The Commissioner shall
allocate the personnel and resources of the Inspector General system to the
Inspector General offices as needed to develop strategies and programs for the
investigation and elimination of corruption and other criminal activity affecting
the City of New York. Such investigations and programs shall proceed in
accordance with the Commissioner's direction.
EO 105 went on to provide that “the employment and continued employment of all Inspectors
General shall be by the [C]ommissioner after consultation with the respective agency head.” It
added that, “[e]ffective July 1, 1987, the Inspectors General and their staffs shall be employees
of the Department of Investigation.”
ii.

New York City School District
1.

Background

In the State of New York, education is not a local matter. Rather, “[i]n New York State,
education through 12 grades or equivalent levels is committed to the responsibility of the State,
and boards of education and school districts are merely agents of the State for securing the
appropriate free education and the raising of funds to provide for that education.” Jeter v.
Ellenville Cent. Sch. Dist., 50 A.D.2d 366, 374 (4th Dep’t 1975), aff'd, 41 N.Y.2d 283 (1977).
To that end, the state’s education department “is charged with the general management and
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supervision of all public schools and all of the educational work of the state.” N.Y. Educ. Law §
101 (McKinney). 1
Article 52-A of the Education Law creates the “city school district of the city of New
York.” See N.Y. Educ. Law § 2590-a(1). The history of the City’s school district is rich and
complex, could fill (and has done) many lengthy books, and is far beyond the scope of this
report. But certain points about the relationship between the City school district and the City are
relevant. 2
First, for at least the late 20th century, the Education Law provided that the City’s School
District would be governed by a Board of Education (“BOE”). The BOE, in turn, appointed a
Chancellor, who reported to the Board. The BOE exercised the authority provided by State law,
and City law accommodated and worked with the BOE to facilitate its control of the school
district. For example, the City Charter vests all title to school property in the City, see City
Charter § 521, but provides that such property shall be “under the care and control of the
[BOE].” Id. The charter also provides that the BOE “may investigate, of its own motion or
otherwise either in the board or by a committee of its own body, any subject of which it has
cognizance or over which it has legal control, including the conduct of any of its members or
employees or those of any local school board.” City Charter § 526. But while the City funded
the BOE and the Mayor appointed some of its members, the BOE was an independent decisionmaking body.
Second, “it is well-settled that the Board of Education and the City of New York are
separate and distinct entities.” Campbell v. City of New York, 203 A.D.2d 504, 505 (2d Dep’t
1994). That is because the BOE is a separate municipal corporation; its existence does not arise
out of the City’s Charter. In other words: “[t]he BOE . . . is neither a department nor agency of
the City.” Matson v. Bd. of Educ. of City Sch. Dist. of New York, 631 F.3d 57, 77 (2d Cir. 2011).
Among the many consequences of that fact: it is well-established that the City cannot be held
liable for torts committed by employees of the city school district (i.e., employees of the BOE).
See, e.g., Ragsdale v. Bd. of Educ. of City of New York, 282 N.Y. 323, 325 (1940); Eschenasy v.
New York City Dept. of Educ., 604 F. Supp. 2d 639, 654 (S.D.N.Y. 2009).
2.

Mayoral Control in 2002

In 2002, following an intense lobbying effort from Mayor Michael Bloomberg, the state
legislature amended the Education Law to provide for greater “Mayoral control” over the city’s
schools. The legislature effectuated this change in two primary ways. First, the legislature
1

State education law preempts conflicting local enactments. For example, Section 11, subdivision 1(c) of the
Municipal Home Rule Law prohibits the enactment of a local law which supersedes a State statute if the local law
applies to or affects “the maintenance, support or administration of the educational system in such local
government.” See generally Reuss v. Katz, 43 Misc. 2d 921, 922 (Sup. Ct.) (invalidating a proposed local law
amending Section 522 of the City Charter “so as to forbid the Board of Education, in the annual reports to the Mayor
required of it, from making recommendations ‘contrary to the traditional concept of the neighborhood school’
because “[i]t is well settled that the administration of public education is a State function” and “the provisions of the
Education Law may not be amended by a local law”), aff'd, 21 A.D.2d 968 (1st Dep’t 1964)

2

For more details about the history of the state’s role in educational matters, see generally
http://www.nysl nysed.gov/edocs/education/sedhist htm#nyc.
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altered the composition of the BOE. Previously, the BOE had seven members – two appointed
by the Mayor, and one each by each of the Borough presidents. Under the new scheme, the
Mayor gained the authority to appoint a majority of the BOE, which was expanded to 13
members, eight to be appointed by the Mayor. See chapter 91 of the Laws of 2002; Educ. Law. §
2590-b(1)(a). Second, the legislature made the Chancellor a direct Mayoral appointee, hired by
and answerable to the Mayor. See id. § 2590-h.
In almost all other ways, however, the legal framework of the school district was
maintained. In particular: the Education Law as amended expressly provided that “The board of
education of the city school district of the city of New York is hereby continued.” Id. § 2590b(1)(a) (emphasis added). It further provided that the BOE was still “for all purposes . . . the
government or public employer of all persons appointed or assigned by the city board or the
community districts.” Id. § 2590-g(2).
The legislature’s grant of Mayoral authority also had an express “sunset” clause; it lasted
only seven years. See L. 2002, Ch. 91, s 34 (providing that the key elements of the legislation
“shall expire and be deemed repealed June 30, 2009”). Indeed, Mayoral control did lapse for a
period during the summer of 2009, during which time control over the schools reverted to the
BOE. The state legislature has since renewed its grant of Mayoral authority on several
occasions, most recently in June 2017, when – on the day before mayoral control expired – the
senate agreed to issue a two-year extension running through June 2019. 3 But the State’s
government can – at any time – rescind “Mayoral control.”
In the same 2002 bill conferring mayoral control over schools, the legislature also
provided the Mayor with legal control over a separate entity – the School Construction Authority
(“SCA”), a creature of State law. The bill also conferred DOI with the power to investigate the
SCA. Specifically, the bill amended the Public Authorities Law to expressly provide that “the
department of investigation of the city of New York shall be authorized to conduct investigations
relating to the authority pursuant to chapter thirty-four of the New York city charter.” See L.
2002, Ch. 91 s 23; see also Bill Jacket (“Sections 23 and 31 grant the New York City
Department of Investigation the authority to conduct investigations relating to [SCA]”).
Notably, the bill did not provide DOI any authority to investigate the City school district.
3.

Post-Mayoral Control Relationship to City

Following the 2002 legislative amendments, the BOE adopted new bylaws renaming
itself the “Panel for Educational Policy” (“PEP”) and forming a “structure” called the
“Department of Education.” The bylaws read in relevant part:
The Board of Education of the City of School District of the City of New York is
created by the Legislature of the State of New York and derives its powers from
State law.
3

If and when the grant of mayoral authority from the state legislature lapses, the prior system of governance – in
other words, direct governance by a seven-person BOE – immediately snaps back into existence such time as the
legislature acts. See https://www nytimes.com/2017/06/20/nyregion/what-if-mayors-school-control-lapses-a-2009episode-offers-clues.html.
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The thirteen member body designated as the Board of Education in section 2590-b
of the Education Law shall be known as the Panel for Educational Policy. The
Panel for Educational Policy is a part of the governance structure responsible for
the City School District of the City of New York, subject to the laws of the State
of New York and the regulations of the State Department of Education. Other
parts of the structure include the Chancellor, superintendents, community and
citywide councils, principals, and school leadership teams. Together this
structure shall be designated as the Department of Education of the City of New
York.
See https://www.schools.nyc.gov/about-us/leadership/panel-for-education-policy/pep-bylaws
(emphasis added).
Notwithstanding the BOE’s decision to rebrand itself as the PEP, the formation of the
DOE, and the political and practical effects of “Mayoral control,” courts quickly realized that
very little about the legal framework of the city’s school district had changed. As reflected
above, the DOE is a collection of individuals employed almost entirely by the BOE who
identified more closely with the City’s government for reasons of public presentation and
framing. While the Chancellor would be, under the new system, a City employee and
answerable to the Mayor rather than the BOE, the school district remained a separate entity
governed by state law, as would be all of DOE’s officers and employees.
To that effect, in August 2003, United States District Court Judge Kram issued a decision
“agree[ing] with the Corporation Counsel for the City that changes in the statutory scheme
regarding the interplay between the Board and the City can be best described as ‘political,’ with
the Board continuing to exist as a separate and distinct legal entity from the City.” Gonzalez v.
Esparza, No. 02 CIV. 4175 (SWK), 2003 WL 21834970, at *2 (S.D.N.Y. Aug. 6, 2003)
(emphasis added) (concluding that “the City cannot be held liable for the alleged torts committed
by the Board”). New York’s courts also agreed. See Perez ex rel. Torres v. City of New York, 41
A.D.3d 378, 379, (1st Dep’t 2007) (“While the 2002 amendments to the Education Law […]
providing for greater mayoral control significantly limited the power of the Board of Education
[…], the City and the Board remain separate legal entities”) (internal citations omitted).
The courts also determined that, notwithstanding the advent of “Mayoral control,” and
public presentation notwithstanding, the DOE was and is not a “City agency.” For example, the
Second Circuit observed that “[t]he departments of the City of New York typically, perhaps
uniformly, have been created by the City Charter, which does not create a New York City
Department of Education.” Ximines v. George Wingate High Sch., 516 F.3d 156, 159 (2d Cir.
2008). In contrast, the DOE was “a creation of the BOE . . . through the BOE’s bylaws.” EasonGourde v. Dep't of Educ., No. 14 CIV. 7359 WFK VMS, 2014 WL 7366185, at *1 (E.D.N.Y.
Dec. 23, 2014). Thus, “the City remains a separate legal entity from DOE,” Fierro v. City of
New York, No. 12 CIV. 3182 AKH, 2013 WL 4535465, at *2 (S.D.N.Y. Apr. 22, 2013), and
DOE is “not a mayoral agency,” Bacchus v. New York City Dep't of Educ., 137 F. Supp. 3d 214,
248 n.26 (E.D.N.Y. 2015). See also Matter of Application of Plumbers Local Union No. 1, U.A.,
AFL–CIO, Index No. 112139/08, 2010 N.Y. Misc. LEXIS 1470, at *9 (N.Y. Sup. Ct. Feb. 2,
2010) (holding that DOE, like BOE, is not a mayoral agency); Dimitracopoulos v. City of New
York, 26 F. Supp. 3d 200, 210 (E.D.N.Y. 2014) (“The City and the DOE are separate legal
16

entities”); Biswas v. City of New York, 973 F. Supp. 2d 504, 532 (S.D.N.Y. 2013) (noting that “it
is undisputed that the City and the DOE are two separate municipal entities”); The Beginning
with Children Charter Sch. v. New York City Dep’t of Educ., 52 Misc. 3d 1216(A), 43 N.Y.S.3d
769 (N.Y. Sup. Ct. 2016) (“Although the Board of Education now consists partially of
appointments by the Mayor of the City of New York, the City School District of the City of New
York is still governed by the New York State Education Law”) (citation omitted); Varsity
Transit, Inc. v. Bd. of Educ. of City of New York, 5 N.Y.3d 532, 534 n.1 (2005) (observing that
“[a]t the start of this litigation, the Department of Education was known as the Board of
Education, the original named defendant”).
The DOE, then, is essentially a “dba,” or a label employed by the BOE/PEP and the
Chancellor, one designed – presumably under the Mayor’s direction (or with his or her assent) –
to make the DOE appear as if it is a City agency, so as to further the goals of accountability and
centralized decision-making that underlie Mayoral control (for as long as the State government
allows it to remain in place). The legal reality is something else. 4
ii.

Office of the Special Commissioner of Investigations for the New York
City School District
1.

Events Prior to 1990

In January 1980, the BOE established an “Office of the Inspector General” (the “BOE
IG”) to investigate allegations of crime, corruption, and impropriety. The BOE IG reported
directly to the Board (not to the Chancellor), and had broad powers to inspect BOE records and
compel testimony from BOE employees. However, the BOE IG’s office never became an
effective watchdog, and was widely regarded as toothless. By decade’s end, the Mayor and the
BOE agreed to form a Joint Commission on Integrity in the Public Schools, helmed by James F.
Gill and widely known as the “Gill Commission,” which would (among other things) investigate
the BOE IG’s failings. 5
In March 1990, the Gill Commission issued a lengthy report castigating the BOE IG and
recommending its dissolution. The Gill Commission’s report concluded that the BOE IG lacked
competent lawyers and investigators, and focused its substantial resources on “trivial matters”
such as technical BOE rules violations rather than investigating “significant illicit activity.” The
report also noted that the office suffered from both mismanagement and the absence of certain
law-enforcement powers, such as the ability to issue subpoenas and make arrests. The Gill
Commission also found that, as a result of the BOE IG’s perceived incompetence and lack of
independence from the BOE, supervisors and teachers were broadly reluctant to report
4

, testified that
understood DOE was not a City agency “based not
only on . . . a year-and-a-half of experience here, but in my prior role
It was an issue that
would come up specifically for me back then. I knew that state law, the Education Law, governed DOE’s
procurement practices and not local laws, in Chapter 13 I guess, of the Charter, that governs procurement for City
agencies. . . . Contracts for DOE were different parties, different forms. Lawsuits . . . for lawsuit purposes, the City
and DOE are not the same party. The Law Department will represent both, but for a DOE tort case,
frequently and successfully move to dismiss the City as a party. There are other examples.”
5

As the Gill Commission noted, the State’s Education Department had separately investigated the BOE IG and
issued a critical report.
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complaints of wrongdoing to the BOE. The report noted that “this pervasive lack of confidence
in the system’s watchdog is a significant impediment to effective policing.”
The Gill Commission thus recommended sweeping changes – namely, that the BOE IG’s
office “be redesigned from top to bottom, in its mandate, in its goals, in its staff, even in its
physical location.” The commission’s report emphasized that the required new office “must be
perceived to be independent of the Board of Education,” because “[p]eople are obviously less
likely to complain about wrongdoing . . . to an Inspector General answerable to the Board or to
the Chancellor.” The report thus recommended that a new position be created – a “Special
Commissioner,” one that “would function, in essence, as a Department of Investigation for the
City school system.” According to the Gill Commission, the Special Commissioner should
“have a mandate to investigate systemic flaws that allow criminality and corruption to exist, and
to publicize those flaws and recommendations for improvements in reports, whenever the
Special Commissioner deems it in the best interests of the system.” The report added that “[i]n
addition to making this new office independent, its mission should be . . . made clear to the
public . . . in short, to build solid criminal cases against real criminals.”
The Gill Commission also recommended a structure for the new office. The report
contemplated that the new office would be, at least at first, a temporary one, much like the Gill
Commission itself. Thus, the report proposed that, “as an interim measure,” the Mayor should
retain the power to appoint and remove the Special Commissioner. However, the Gill
Commission added that “adopting the expeditious solution . . . does not preclude later
consideration of . . . other approaches,” including “mak[ing] the Special Commissioner more
permanent by legislation.”
The Gill Commission’s report emphasized, however, that the new investigative
commission must be independent, not only of the BOE, but also from the Mayor and DOI. Thus,
the Gill Commission recommended that, so as to not “compromise the Special Commissioner’s
independence,” the new officer should only “be required to make formal annual reports to the
Mayor,” and “aside from these annual reports,” should only make reports “when the
Commissioner deems reporting appropriate.” The Gill Commission also suggested that “the
Special Commissioner could be made a deputy commissioner of the City’s Department of
Investigation, so that the office would have subpoena power, the power to obtain sworn
testimony, and the power to grant use immunity.” 6 The report added that the BOE would
“presumably grant the Special Commissioner” the BOE’s own investigatory powers. Finally, the
Gill Commission’s report also noted that it had “considered and rejected suggesting the transfer
of the functions of the [BOE IG] to the Department of Investigation.” The commission had a
particular concern in mind: “that, as exigencies evolve, [DOI] will inevitably move resources
that should be dedicated to eradicating corruption in the school system to whatever the target of
the hour may be.”

6

In a footnote, the report noted that the same “device was used by Mayor Koch when he created” the Gill
Commission – namely, the enabling executive order appointed the Gill Commission’s chief counsel a DOI deputy
commissioner so as to enable the Commission to issue subpoenas and take sworn testimony. However, as the Gill
Commission report pointed out, its “Chief Counsel did not, and the Special Commissioner would not, report to the
Commissioner of [DOI].”
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2.

SCI and the Special Commissioner Position Are Created

After discussions between the Mayor’s office and the BOE, and three months after the
Gill Commission issued its report, City Hall and the BOE’s replacement for the BOE IG was
ready.
a.

Mayoral Executive Order No. 11

Executive Order No. 11 (June 28, 1990) created a new position known as the “Deputy
Commissioner of Investigation for the City School District of the City of New York” (‘Deputy
Commissioner’).” EO 11, § 1. The position was not, as the Gill Commission report had
contemplated, an “interim measure.” Rather, the new position was a permanent one – a complete
replacement for the discredited BOE IG – and the new investigator was to be appointed by the
DOI Commissioner, not the Mayor. In nearly every other way, though, the new position tracked
the recommendations of the Gill Commission report – to create a new independent watchdog
with responsibility for rooting out corruption, waste, and fraud in the city schools.
First, as the Gill Commission had recommended, EO 11 made it clear that the new
position would be an independent one. Section 1 of EO 11, explicitly invoking the Gill
Commission’s report, stated that the new Deputy Commissioner position would be “independent
from the Board of Education.” Id. EO 11 also contained numerous provisions designed to make
the new Deputy Commissioner independent of DOI, the city agency with appointment power.
For example, EO 11 provided that the Deputy Commissioner could only be removed by the DOI
Commissioner “upon filing in the office of the City Personnel Director, the Board of Education,
and the Office of the Chancellor, and serving upon the [Special Commissioner] the reasons
therefor and allowing such officer an opportunity of making a public explanation.” See EO 11, §
2. This language paralleled the circumstances under which the Mayor may remove the DOI
Commissioner, and is widely understood as allowing removal only “for cause.”
EO 11 also limited the DOI Commissioner’s involvement in the investigatory work of the
Deputy Commissioner in two key ways.
•

Section 3(e) provided that “[t]he Deputy Commissioner shall, at the conclusion of any
investigation that results in a written report or statement of findings, provide a copy of the
report or statement to the Commissioner of Investigation, Chancellor, and the Board of
Education.” This language indicated that the DOI Commissioner was entitled to a copy
of the Deputy Commissioner’s investigatory report only after the investigation’s
conclusion and where a written report results – not before or during an investigation, or
for any investigation where no written report is generated.

•

Section 3(f) stated that “[t]he Deputy Commissioner shall make an annual report of his or
her findings and recommendations to the Commissioner of Investigation, the Board of
Education and the Chancellor.” EO 11 evidences no other obligation to report to the DOI
Commissioner. This requirement echoes the Gill Commission’s recommendation that the
Special Commissioner be required to report to the Mayor only once a year, so as not to
“compromise [the position’s] independence.”
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This independence was nothing like the relationship between the DOI Commissioner and IGs of
City agencies; EO 16 and other provisions of the City Charter give the DOI Commissioner
control over the reporting structure and obligations of IGs. Supra at 13; see generally EO 16 as
amended.
EO 11 contained numerous additional textual indications that the Deputy Commissioner
position was intended to be an autonomous role exercising independent discretion to investigate
corruption and mismanagement in the city school district:
•

Section 3(a) of EO 11 stated that the Deputy Commissioner “shall receive and
investigate complaints from any source or upon his own initiative or at the direction of
the Commissioner of Investigation regarding alleged acts of corruption or other criminal
activity, conflicts of interest, unethical conduct, and misconduct within the [city schools]”
(emphasis added). Section 3(a) goes on to provide that the Deputy Commissioner “may
refer such matters involving unethical conduct or misconduct as he or she deems
appropriate to the Board of Education, the Chancellor, a Community School Board, or
Community Superintendent, for investigation, disciplinary or other appropriate action,”
and “shall be authorized to make any other investigation and issues such reports
regarding corruption or other criminal activity, unethical conduct, conflicts of interest and
misconduct, that he or she deems to be in the best interest of the school district”
(emphasis added).

•

Section 3(d) of EO 11 gave the Deputy Commissioner the power to “recommend such
remedial action as he or she deems necessary, and monitor the implementation by the
City School District of recommendations made by him or her” (emphasis added).

•

Section 3(g) provided that the Deputy Commissioner “shall make available to appropriate
law enforcement officials information and evidence” relating to crimes “that he or she
may obtain in carrying out his or her duties.”

All of these provisions described an office with independent decision-making authority. Further:
•

Section 4 of the EO 11, titled “Cooperation with the Deputy Commissioner,” broadly
described the obligations of others to assist the Deputy Commissioner in his or her work.
Section 4(a) provided that the DOI Commissioner should provide “whatever assistance
the Commissioner . . . deems necessary and appropriate to enable the Deputy
Commissioner to carry out his or her responsibilities.” Sections 4(b), (c), (d), and (e)
collectively obliged the BOE, the Chancellor, and their charges to cooperate with and
provide documents to the Deputy Commissioner. Section 4(f) imposed an affirmative
obligation on BOE and City employees to report misconduct of various types to the
Deputy Commissioner, while Section 4(g) made clear that City employees also retained
the separate obligation to report that misconduct to DOI.

•

Section 5 stated that “[t]he salaries and expenses of the Deputy Commissioner and his or
her staff shall be borne by the Board of Education, within a budgetary allocation to be
mutually agreed upon by the Board of Education and the City, provided however, that
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such budgetary allocation shall be adequate to ensure the effective and independent
performance of the duties and responsibilities of the Deputy Commissioner” (emphasis
added). (No provision was made for any DOI oversight of the Deputy Commissioner’s
budget.)
Second, as the Gill Commission had recommended, EO 11 provided that the Deputy
Commissioner “shall exercise the powers conferred on a Deputy Commissioner of Investigation
by Chapter 34 of the City Charter, including but not limited to the power to compel the
attendance of witnesses.” See EO 11 § 3(b) (emphasis added). But EO 11 did not actually state
that the Deputy Commissioner would be or serve as a “deputy” to the DOI Commissioner.
Rather, EO 11 used the indefinite article “a” – suggesting that the Deputy Commissioner was
intended only to have the powers of a DOI Deputy Commissioner. And EO 11 made amply clear
that the Deputy Commissioner was not intended to be a vanilla DOI deputy subject to the
direction of the Commissioner; to the contrary: by providing that the Deputy Commissioner
could only be removed for cause, limiting the Deputy Commissioner’s reporting obligation to a
single annual update, and according the Deputy Commissioner the power to conduct
investigations, issue reports, and make recommendations at his or her own initiative, EO 11
made clear that the Deputy Commissioner was intended to be quite unlike the DOI
Commissioner’s other deputies.
Third, at the time EO 11 was issued, DOI existed in materially the same form as
currently, with substantially the same authority – namely, EOs 16, 78, and 105 were all in place.
Yet EO 11 pointedly did not make the Deputy Commissioner an “Inspector General” subject to
the extant IG system. Instead, Mayor Dinkins – in cooperation with the BOE – intentionally did
something quite different.
b.

The Board of Education Authorizes EO 11

The day prior to EO 11’s issuance, the BOE enacted a counterpart resolution to EO 11.
The BOE’s June 27, 1990 resolution began by repealing two prior BOE resolutions establishing
the discredited BOE IG; the new resolution proceeded to authorize the creation of the Deputy
Commissioner position by Mayor Dinkins.
The BOE’s June 27 resolution mirrored EO 11’s language describing the role of the
Deputy Commissioner. For example, the resolution provided that the Deputy Commissioner
“shall exercise all th[e] duties, powers, and responsibilities of the Deputy Commissioner of
Investigation set forth in [EO 11].” But the BOE’s resolution also went further. As the Gill
Commission’s report had anticipated, the BOE conferred upon the Deputy Commissioner all
“those powers of the [BOE] and the Chancellor which are necessary to conduct as complete an
investigation or to issue such reports as may be appropriate and all “investigatory powers
conferred on the Board of Education by the Education Law, the City Charter, or any other law,”
including “the power to administer oaths and affirmations, to compel the attendance of witnesses
and the production of documents [and] to examine witnesses.” The BOE’s resolution also
provided that “the Deputy Commissioner and such deputies as he or she shall designated shall be
deemed to be employees of the Board of Education assigned as trial examiners with authority
under [the] Education Law . . . to conduct investigations and hold hearings on behalf of the
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Board of Education.”
In addition to according the new position specific powers and rights under the Education
Law, the BOE’s resolution broadly and comprehensively directed the officers and employees of
the school district to cooperate with the Deputy Commissioner. 7
3.

Stancik Takes Office and SCI Is Formed.

In October 1990, Mayor Dinkins appointed Ed Stancik to the new Deputy Commissioner
role. Stancik, who had previously worked for 11 years as an assistant district attorney in New
York County, proceeded to put together a staff. To that end, on January 9, 1991, the BOE passed
a resolution creating a number of new positions in the “newly created Office of the Deputy
Commissioner of Investigation for the City School District.” As the resolution explained, after
taking office, Commissioner Stancik “subsequently determined his organizational structure and
management staffing,” which was “approved by the City Department of Personnel” and
conveyed to the BOE. The BOE, in turn, adopted a resolution creating nine positions, each with
a particular title and a specific designation in the “Board of Education Management Pay Plan.”
The resolution went on to provide that the Deputy Commissioner “shall have sole jurisdiction
over all employees within the Office of the Deputy Commissioner, including but not limited to,
the authority to set salaries within established levels, to hire and terminate services, in
accordance with applicable law and regulations and within the [budget]” (emphasis added).
Two further enactments followed within the next 18 months. First, in Executive Order
No. 34 (Jan. 3, 1992), Mayor Dinkins changed “[t]he title of the Deputy Commissioner of
Investigation for the City School District of New York” to “the “Special Commissioner of
Investigation for the New York City School District.” This title change confirmed that the
Special Commissioner was not, as a matter of law, a “Deputy Commissioner of DOI.” The
enactment also provided that EO 11 “shall in all other respects remain in full force and effect.”
Second, on July 7, 1992, the BOE passed a resolution barring whistleblowing conduct by officers
and employees of the City school district, and lodging power to investigate whistleblower
complaints with the SCI.
With these and other powers in place, Commissioner Stancik proceeded to operate the
SCI office as an independent watchdog agency for the next 10 years. During this time, so far as
the record reflects, SCI set its own investigatory priorities; issued reports and recommendations
without any direct oversight from DOI; separately reported the year-end results of its efforts; and
otherwise operated independently. 8 As Commissioner Peters testified: “Ed Stancik – to his

7

Subsequent amendments to the City Charter and the Chancellor’s regulations acknowledged that the Special
Commissioner was the proper recipient of reports of wrongdoing in City schools. See City Charter § 526-a-c;
Chancellor’s Regulation A-420 (providing that if principals discover corporal punishment of a sexual nature, they
must immediately contact the NYPD and “SCI”).

8

For example, SCI’s website contains 62 investigative reports from Stancik’s tenure. See
https://www1.nyc.gov/site/doi/sci/public-reports.page (last visited Oct. 9, 2018). None of those 62 reports were sent
to or bear the signature of the Commissioner of Investigation; so far as the reports reveal, DOI personnel only
assisted with two of the 62.

22

credit . . . reportedly did a very good job . . . and was reportedly largely left alone to operate
functionally independently.”
4.

Richard Condon Replaces Commissioner Stancik

Commissioner Stancik suddenly grew ill in early 2002, and passed away in March of that
year. On June 18, 2002, Mayor Bloomberg and DOI Commissioner Rose Gill Hearn jointly
announced that Stancik would be succeeded by Richard Condon. Condon was a well-known
figure, particularly in New York City law enforcement circles. He had served as New York City
Police Commissioner in 1989 and 1990, prior to which he had a 33-year career in state and local
positions, including as New York State Commissioner of the Division of Criminal Justice.
To facilitate Condon’s appointment, Mayor Bloomberg made changes to EO 11.
Executive Order No. 15 (issued the same day as Condon’s appointment) replaced Section 2 of
EO 11 with entirely new language. As originally drafted, that section – entitled “Appointment
and Removal of Deputy Commissioner” (emphasis added) – accorded the DOI Commissioner the
power to appoint, provided that removal could take place only for cause, and required that the
appointee be a lawyer (which Condon was not). In EO 15, Mayor Bloomberg amended that
section to read, in its entirety, as follows:
Section 2. Appointment of Special Commissioner. The Commissioner of
Investigation shall appoint a Special Commissioner of Investigation for the New
York City School District. The Special Commissioner shall have had at least five
years of law enforcement experience.
EO 15 thus accomplished two things: (1) it removed the requirement that the Special
Commissioner be a lawyer; and (2) it removed all textual references to the DOI Commissioner’s
authority to remove the Special Commissioner, including the prior reference in Section 2’s title.
5.

15-Year Tenure as Special Commissioner

proceeded to operate SCI as an almost-entirely-autonomous unit within DOI for
the next 15 years. SCI continued to maintain its own investigative priorities, issue its own
reports and recommendations, and separately report the results of its efforts. 9 For example,
during Commissioner Gill Hearn’s tenure,
occasionally attended DOI’s CompStat
meetings and orally reported on the results of his investigations; however,
was not
subject to detailed questioning (or challenges) by Commissioner Gill Hearn, as were other
Inspectors General.
also met privately with the Commissioner as needed.

9

At the same time, the record makes clear that Commissioners Gill Hearn and Peters considered
to be a part
of DOI in some sense; for example, DOI’s 2002-03 annual report lists Commissioner
on a list of DOI staff,
just below First Deputy Commissioner Elizabeth Glazer. See https://www1 nyc.gov/assets/doi/downloads/pdf/20022003 doi annual report.pdf, at 23. In December 2010, Commissioner
was transferred from a DOE line to
a DOI line. It is unclear why this transition occurred; nevertheless, it does not appear to have had any effect on the
day-to-day relationship between Commissioner
SCI, and DOI.
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a.

Background to Dispute – Late 2017 And Early 2018
6.

Announces His Retirement, and DOI Leadership
Ponders the Future.

In mid-to-late summer of 2017, after 15-plus years at SCI,
moved forward with
plans to retire.
initially intended to depart in the fall; however, the sudden illness and
subsequent passing of First Deputy Commissioner Regina Loughran prompted him to delay his
imminent retirement prompted
retirement until the early winter. 13 News of
discussions among DOI leadership about the future of SCI. These discussions revolved around
two potential options for a postworld. One option was to recruit a new Special
Commissioner of comparable stature to
– a figure with substantial law enforcement
experience and status who would essentially step directly into
shoes. This option was,
of course, consistent with past practice. DOI leadership also discussed a second option: to
centralize SCI under DOI’s umbrella. Both options had pros and cons.
Centralization. DOI leadership believed that consolidating SCI into the DOI structure
had many potential benefits, one of which was efficiency. As a standalone unit, SCI had its own
back-office staff and infrastructure, including its own office administrator, press and public
relations function, and part-time IT staff. DOI leadership viewed this as an unnecessary
duplication of functions available through DOI, and believed that consolidating operations would
result in cost savings that could be reinvested in investigatory work.
Another potential benefit was ensuring uniformity of operations. This consideration had
multiple layers. First, DOI leadership was aware of material distinctions between the two
offices’ practices. For example, DOI leadership understood that SCI investigators did not
regularly give interviewees Garrity and related warnings 14, which DOI leadership believed was
not a best practice. DOI leadership hoped to harmonize SCI’s investigatory standards with those
at DOI. Second, DOI leadership saw value in broadly aligning SCI’s investigative priorities with
those of DOI – namely, as DOI leadership saw it, focusing on large-scale, systemic
investigations of corruption and wrongdoing rather than “one-off” investigations of individual
perpetrators. As DOI leadership saw it, if SCI were in the DOI fold, DOI leadership would not
only be able to reset SCI’s priorities (both among existing staff and by hiring new staff,
including financial auditors, to tackle larger-scale investigations), but DOI would be able to
leverage all of DOI’s resources to assist with schools-related investigations and oversight. Third,
DOI leadership saw value in uniformity of presentation. That is: transforming SCI into an

13

Loughran’s sudden departure presented challenges, both for personal and professional reasons. As
testified: “Regina ran that place. I mean, she just was -- she did the work of five people. She ran that place. You
know, she was a traditional first deputy. She sort of ran it every day and
was the top figure who signed off
on things, but Regina was really, hands-on. She got sick and left the office in July, and things really changed. I mean
certainly the work load increased, the sort of level of panic in the office increased.”
14

See Garrity v. New Jersey, 385 U.S. 493 (1967).
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“Inspector General for the Department of Investigation” under the DOI umbrella would present a
more unified, rational public face. 15
DOI leadership also considered consolidation in terms of authority and accountability.
As to authority: since 2002, the city’s schools had been under mayoral control, and yet SCI’s
relationship to DOI had not materially changed. DOI leadership considered this to be an
anachronism and an outlier given EO 105’s direction for “a single aggregate of personnel and
resources” among the City’s inspectors general. As to accountability: DOI considered itself
ultimately responsible for SCI’s practices and output, which suggested that DOI should be
keeping a firmer hand on the tiller.
Retaining a
like figure. Keeping SCI as it had been – as a quasi-autonomous
office, led by a Special Commissioner – also had potential benefits. For one thing, maintaining
the status quo was, by definition, consistent with past practice, and would thus prevent the
disruption and management challenges that would accompany a new approach. Additionally,
having a figure of
stature had proven beneficial in the past.
himself had
served as a valued advisor to DOI senior leadership, both under Commissioner Gill Hearn and
under Commissioner Peters; a figure of similar gravitas would likely be able to assist DOI in
similar fashion.
7.

DOI Resolves to Bring SCI Into the Fold.

After debating the merits of the above approaches, DOI leadership ultimately chose the
path of assuming direct control over SCI – or, as Commissioner Peters put it, to “treat the new
persona functionally as an IG, give them whatever title they want, but . . . to function like an IG .
. . I want them to report to an [Associate Commissioner], I want us to be more involved.” He
added that, in contrast to years past, he anticipated that he and his senior staff would have the
capacity to take on the additional burden of supervising SCI.
Around September 2017 (i.e., before
had retired), DOI leadership began to refer
to the SCI office by an entirely new designation – “Squad 11.” The “squad” label referred to
DOI’s existing organizational structure, under which IG offices (or groups of IG offices) were
organized by numbered squads, each of which reported (through an associate commissioner) up
to DOI senior leadership. SCI had never before been referred to as a “squad,” and
did
not accept the title.
testified that, after seeing a DOI “org chart” with the Squad 11
designation, he called Commissioner Peters and told him that he was not the head of any
“squad,” and would no longer attend DOI senior staff meetings. Commissioner Peters responded
that the changes were a “minor administrative” matter. On September 28, 2017,
sent
SCI staff an email with the subject line “the office of the Special Commissioner of Investigation
for the New York City School District” stating as follows:
For administrative purposes, the Department of Investigation has begun to refer to
the Office of the Special Commissioner of Investigation for the New York City
15

This value of this consideration was limited, though, by the fact that SCI had widespread name recognition in the
schools. Thus, changing SCI’s public-facing identity could sow confusion among SCI’s constituents and diminish
the office’s overall effectiveness.
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requirements of the New York State Civil Service Law and any applicable
collective bargaining agreement, DOI shall be under no obligation to retain DOE
personnel who currently work in SCI.
2.
The Special Commissioner shall continue to be an employee of DOI. All
other SCI employees shall continue to be employees of DOE.
DOI shall be
responsible for payment of the salary and benefits for the Special Commissioner.
DOE shall be responsible for the payment of the salaries and benefits of the other
SCI staff.
DOE may, consistent with the terms of this Agreement, seek
indemnification for this responsibility in whole or in part from the Office of the
Mayor pursuant to a separate agreement between DOE and the Office of the
Mayor, the form of which agreement DOI shall have the right to approve. In no
case, however, may DOE agree to the funding of fewer SCI staff positions than
the number set forth in paragraph 1 above. The Commissioner shall have the
exclusive authority to: (a) hire and remove; (b) set the salaries of; (c) assign the
duties and responsibilities of; and (d) promote or demote, the Special
Commissioner and staff of SCI.
3.
The Special Commissioner shall report to the Commissioner or his or her
designee.
4.
The Commissioner and/or his or her Executive Staff shall have the
exclusive authority to approve, monitor and supervise all SCI investigations and
shall approve the issuance of all subpoenas, the making of all arrests and the
making of all referrals of matters to other law enforcement or prosecutorial
agencies. . . .
8.
Pursuant to this Agreement, DOE acknowledges that DOE personnel are
bound by the provisions of Executive Order 16 of the Mayor of the City of New
York, as amended by Executive Orders 72, 78, and 105 (collectively, “EO 16 as
amended”), as well as the provisions of EO 11, subject to the understanding that
EO 16 as amended is deemed to be modified as follows in its application to DOE
and its, officers and employees: throughout EO 16 as amended, the term
"Inspector General" shall be deemed to refer to the Special Commissioner.
9.
Except where the Commissioner has approved the referral of a matter to
another law enforcement agency pursuant to Paragraph 4 of this Agreement or
where the Special Commissioner has determined that the integrity of a criminal
investigation might be compromised, all requests for SCI documents or data,
whether in hard copy or in electronic form, by any federal, state or local law
enforcement agency shall be subject to prior review and approval by the DOI
General Counsel or the General Counsel's designee. All demands or requests for
SCI documents made through subpoena or other legal process shall be forwarded
to the DOI General Counsel for consultation and cooperation in preparation of a
response that is appropriate to enable DOE to be compliant with law and not in
contempt.
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Council’s Committee on Oversight and Investigation for a hearing on DOI’s proposed 2019
budget.
and
also attended;
, along with
staff, drafted prepared
remarks, which included a brief section about the changes at SCI:
As always, DOI’s goal is to leverage our expertise across the agency’s 11
investigative squads to develop highly complex cases in line with our strategy of
attacking corruption comprehensively, through systemic investigations that lead
to high impact arrests, preventive internal controls and operational reforms. With
that in mind, I note that we have recently made changes to our organizational
structure with a view toward both ensuring consistency of investigations and
maximizing DOI’s ability to see across agencies to City functions as a whole.
Previously, certain investigative squads, including those overseeing the NYPD
and Department of Education, operated separately from DOI’s main
organizational structure. Four years of experience has demonstrated to me that
this does not allow DOI to maximize the impact of this work or to take full
advantage of DOI’s institutional knowledge and strengths. As such, we have
taken steps to fully integrate this work within our reporting structure, a chance
that will result in even greater impact and ability to tackle issues going forward.
The testimony also folded in details about SCI’s 2017 caseload and statistics into the larger DOI
report.
The hearing lasted for more than two hours, and covered a wide range of topics related to
DOI’s activities and mission. Approximately one hour into the hearing, Council Member Torres
asked Commissioner Peters to explain the difference between the jurisdiction of SCI and OSI.
Peters responded that OSI was DOE’s “internal” investigator for disciplinary matters.
Commissioner Peters then stated as follows:
The Special Commissioner for Investigation, also known as the Inspector General
for [DOE], is the . . . is the Inspector General reporting to me part of DOI. It’s
called Squad 11 internally. That is the DOI Inspector General who does
investigations, recommends discipline, etc.
Torres then followed up by asking about Rashbaum’s Times piece, which Torres said “portrayed
a dispute between you and DOE.” Torres said he “was not clear on the nature of that dispute.”
Commissioner Peters responded:
Well neither was I. Um, to be honest, neither was I. So, very honestly, one, the
most important thing to note is the mission of the Inspector General’s office
hasn’t changed, the Inspector General has always reported to DOI, and will
continue to, and most importantly, the Inspector General will continue to be
independent of [DOE]. I will tell you that, as I alluded to in my testimony, we
have made some managerial, structural changes to better integrate both – for a
variety of reasons we have made managerial and structural changes to both the
NYPD IG and the [DOE] IG to bring them within, fully integrated within, DOI so
that they can and will be doing the same kinds of work that all of DOI does . . . I
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will tell you that at no time, while the New York Times reported there was a
conflict, at no time has anyone from [DOE] contacted me or anyone on my staff to
object to anything we’re doing. So I’m not quite sure where the controversy is
either. DOE certainly hasn’t objected to us. . . .
Torres then summarized Commissioner Peters' answer: that DOI “was renaming” SCI.
Commissioner Peters jumped in:
Well, by law they are, will always technically be called the “Special
Commissioner [of] Investigation[s]. They are also called the Inspector General
for DOE. That strikes me as a bit of nomenclature. I tend to refer to it as the IG
because it is important that we have consistent work across the line. As a matter
of law they still have a separate and additional title.
Torres then began to ask about the reporting structure for both the NYPD IG and SCI, at which
point Commissioner Peters explained DOI’s overall reporting chain, which Commissioner Peters
termed “an extraordinarily efficient model for handling cases.”
About an hour later, Council Member Lander began questioning Commissioner Peters.
After a series of questions about the NYPD IG, Lander asked a question “about the restructuring,
not on the NYPD IG side, but on the SCI and [DOE] side.” Lander explained that he’d “been
reading the newspapers and had heard from some folks in SCI as well.” Lander said that, in his
view, more investigatory resources needed to be devoted to the DOE, and asked about the
potential diversion of resources to the overall DOI mission – a backhanded reference to the CISO
issue. Commissioner Peters responded:
There has been no diminution [of resources] . . . let me go back to first principles.
The Inspector General for the schools system, whether we title it the Special
Commissioner [of] Investigation[] or the Inspector General . . . that office always
has reported to DOI, it always will, it is independent and always will be of
[DOE]. There’s been no diminution in resources. The newspaper article noted
there is a position that happens to be vacant there that we are using for a[n]
overall DOI function. That does happen from time to time because all of these
IGs are dependent on, um, you know, on DOI’s overall functioning. I am actually
hopeful that that is temporary. We’ve even said to OMB we’re doing this in a
temporary way and we’d like the line back. Um . . . this is a very important area,
I certainly would not say no to additional staff.. . .
Lander jumped in at that point to ask “Am I right as a matter of math that the headcount
as a percentage of total DOI headcount is substantially lower than the percentage that the
DOE budget represents of the city’s budget?” Commissioner Peters said he believed that
was true, and eventually said that he’d “like to add to the schools Inspector General more
accountants and auditors because they spend a huge amount of money on contracting, and
I would like DOI to be able to take a closer look at that contracting and where that money
is going.”
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1.

The Governing Law.

EO 11 (as amended) and the corresponding BOE resolutions, with some assistance from
the City Charter, provide the legal framework for the Special Commissioner’s investigatory and
oversight powers. These implementing provisions are important because, prior to SCI’s creation,
the City lacked authority to create an IG-like role for the city school district. Rather, under the
state’s Education Law, that authority was vested in the BOE. See supra at 21. EO 11 and the
corresponding BOE resolutions thus incorporate a delegation of investigatory authority by the
BOE to the City, but one that is limited by its terms.
In considering EO 11 (as amended) and the BOE resolutions, we have adhered to
traditional principles of statutory interpretation. In considering statutory language, ‘all parts of a
statute are intended to be given effect’ and ‘a statutory construction which renders one part
meaningless should be avoided.’” Anonymous v. Molik, No. 77, 2018 WL 3147607, at *4 (N.Y.
June 28, 2018) (quoting Rocovich v. Consolidated Edison Co., 78 N.Y.2d 509, 515 (1991)). Put
another way, “[i]t is a well-settled principle of statutory construction that a statute or ordinance
must be construed as a whole and that its various sections must be considered together and with
reference to each other.” People v. Mobil Oil Corp., 48 N.Y.2d 192, 199 (1979); see also N.Y.
Stat. Law § 97 (McKinney) (“A statute or legislative act is to be construed as a whole, and all
parts of an act are to be read and construed together to determine the legislative intent.”).
The “[r]ules applicable to statutes apply to an executive enactment as well.” People v.
Esposito, 146 Misc. 2d 847, 850, 553 N.Y.S.2d 612, 615 (Sup. Ct. 1990). Additionally, we have
taken particular note of the fact that EO 11 and the 1990 BOE resolution “were enacted
simultaneously and should, therefore, be so construed as to give effect to each.” Strauch v. Town
of Oyster Bay, 263 A.D. 833, 31 N.Y.S.2d 534, 535 (2d Dep’t 1941). We have also endeavored,
at Commissioner Peters' urging, to read EO 11 against the backdrop of the City Charter.
Considered in full and in context, EO 11 and the BOE resolutions create an investigatory
office that: (1) enjoys full autonomy from the City School District and its leadership; (2)
exercises near-complete investigatory and operational discretion from DOI; (3) retains “sole
jurisdiction” over its own staffing and budget; and (4) as a result, simply cannot simply be
shoehorned into the broader DOI structure at the Commissioner’s discretion.
a.

Executive Order 11 (as amended).

As described above, EO 11 accords the Special Commissioner a broad mandate to
investigate corruption and wrongdoing in the city school district. The Special Commissioner
“shall receive and investigate complaints from any source or upon his own initiative,” EO 11 §
3(a), and may refer such matters to other authorities “as he or she deems appropriate.” EO 11
expressly provides the new offers “authori[ty] to make any other investigation and issue such
reports regarding corruption or other criminal activity, unethical conduct, conflicts of interest and
misconduct, that he or she deems to be in the best interest of the school district.” Id. And EO 11
broadly requires full cooperation “with the Deputy Commissioner.” As
pointed out in a
January 29, 2018 memo, and as should be obvious to anyone familiar with the DOI
Commissioner’s jurisdiction, EO 11’s grant of broad investigatory powers and mission with
respect to the city school district parallels the DOI Commissioner’s own authority over City
agencies. There is simply no mistaking it – the Special Commissioner is the Commissioner of
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Investigation for the city school district.
Numerous other textual elements of EO 11 confirm this conclusion. EO 11 does not
provide any management or oversight role for the DOI Commissioner; rather, the Special
Commissioner need only “make an annual report of his or her findings,” id. § 3(f), and share
copies of investigatory reports “at the conclusion of [the] investigation,” id. § 3(e). These
provisions confer no general supervisory authority on the DOI Commissioner; they make the
DOI Commissioner a passive observer to another office’s activities. The same applies for the
Special Commissioner’s funding; EO 11 makes no provision for DOI involvement in SCI’s
budgeting. And the position’s 1992 title change – from “Deputy Commissioner of Investigation
for the City School District of New York” to “the “Special Commissioner of Investigation for the
New York City School District,” see EO 34 § 1 – certainly did nothing to diminish the autonomy
of the position. If anything, by removing the “Deputy” title and replacing it with the “Special”
label, EO 34 serves to reinforce the role’s independence from the DOI Commissioner. 71
Any of the above-referenced provisions would, on their own, provide strong evidence
that the Special Commissioner position possessed a considerable amount of independence and
autonomy from all comers. But “construed as a whole” and with “its various sections . . .
considered together and with reference to each other,” Mobil Oil Corp., 48 N.Y.2d at 199, EO 11
leaves no doubt – the Special Commissioner possesses broad independence from both the BOE
and DOI.
b.

The 1990 and 1991 BOE Resolutions

Like EO 11, and with intentionally parallel language, the BOE’s 1990 resolution contains
a multitude of textual indications that the Special Commissioner position holds substantial
investigative and decisional autonomy. 72 But the BOE went further: under its 1990 resolution,
the Special Commissioner receives “all those powers of the [BOE] and the Chancellor which are
necessary to conduct as complete an investigation . . . as may be appropriate, including but not
limited to the power to . . . compel . . . the production of documents” and to “preside at or
conduct. . . hearings and investigations.” The same resolutions also designates the Special
Commissioner “and such deputies as he or she shall designate” as “employees of the [BOE]
assigned as trial examiners with authority . . . to conduct investigations and hold hearings.” All
of these provisions vest broad authority in the person of the Special Commissioner.
The 1991 resolution adds a further gloss: (1) the “WHEREAS” clause stating that the
Special Commissioner has “determined his organizational structure and management staffing” –
a clear indication that EO 11 and the BOE’s 1990 resolution were intended to (and did) confer
that authority on the Special Commissioner, not DOI; and (2) the final “RESOLVED” clause,
which provides that the Special Commissioner has “sole jurisdiction over all employees within
[his] office,” including but not limited to hiring and firing authority. While the phrase “sole
jurisdiction” is not a legal term of art, it is entirely clear in this context what it means – by law,
71

We were unable to locate any “legislative history” for this particular enactment.

72

The 1990 resolution also confers upon the Special Commissioner additional policy-making and deliberative
powers. See Penultimate RESOLVED (stating that “the Deputy Commissioner, in consultation with the Board and
the Chancellor, shall develop procedures to ensure the effective and timely implementation of this resolution”).
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only the Special Commissioner may exercise the particular supervisory powers set forth in the
BOE resolution (namely, to hire, fire, and set the salaries of SCI’s staff). See, e.g., People v.
Mitchell, 15 N.Y.3d 93, 97 (2010).
2.

DOI’s Actions Contravened EO 11 as amended and the BOE
Resolutions.

There is no dispute that DOI has attempted to transform SCI into a regular IG’s office,
one with the same relationship to DOI as the IG for any city agency. Indeed, that was one of the
key policy rationales underlying DOI’s proposed structural changes – to foster “parity” across
the IG positions and to regularize SCI’s procedures with those of DOI. See supra at 67.
Whatever the merits of these changes from a policy rationale, they are simply inconsistent with
EO 11 and the corresponding BOE resolutions. Among other things:
•

DOI leadership’s attempt to dictate a particular mission or set of investigative
priorities is flatly inconsistent with the numerous provisions in EO 11 and the 1990
BOE resolution conferring that discretion on the Special Commissioner. See supra at
20.

•

Forcing the Special Commissioner into DOI’s regular reporting structure is
inconsistent with EO 11 (which requires no more than an annual report to the
Commissioner him or herself) and imposes an unwarranted check on the Special
Commissioner’s independence. See supra at 19.

•

DOI’s attempts to: (1) direct the Special Commissioner to hire and fire staff; and (2)
use SCI’s budget for broader DOI purposes over the Special Commissioner’s
objection – even on a “temporary” basis – squarely contravene the 1991 BOE
resolution conferring “sole jurisdiction” for those matters on the Special
Commissioner. Those measures are also incompatible with the Special
Commissioner’s broader autonomy, see supra at 19.

•

DOI’s various attempts to “regularize” SCI’s procedures with DOI’s are inconsistent
with the specific powers assigned to the Special Commissioner by EO 11 and the
1990 BOE resolution, including the power to make referrals in his or her discretion,
supra at 19, and the power to issue and sign subpoenas, supra at 20.

And some changes that did not violate specific provisions of EO 11 of the BOE resolutions
nevertheless grossly contravened the spirit of the law – most notably, DOI’s direction that
was not allowed to meet with
without prior approval. Supra at 47.
In short, DOI reduced the Special Commissioner role to nothing more than an IG
overseeing “Squad 11,” an IG squad of DOI. That treatment was not permissible under existing
law.
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other particulars of “mayoral control” – including the details of the authorizing 2002 bill (which
also conferred Mayoral control over the SCA and expressly authorized DOI to investigate the
SCA, but said nothing about DOI’s jurisdiction over the schools writ large – a clear negative
implication about the state legislature’s intent to retain the status quo). 74 We appreciate that DOI
can and has acquired control over IG offices for non-city agencies, including NYCHA and HHC;
but DOI has done so exclusively via consent from those entities. Absent consent from DOE, the
peculiarities regarding DOE’s structure are relevant and significant to evaluating DOI’s
authority. And they became relevant for DOI, at the very latest, as of March 14, 2018, when – in
the exchanges leading up to Rashbaum’s initial Times piece of March 16 – DOI was put on
notice in a very public manner that DOE had no interest in signing an MOU. DOI’s continued
reliance on a surface-level legal understanding of DOE’s status was simply not reasonable. See
also infra at 121.
Second, even if EO 16 obligated the Commissioner of Investigation to appoint an IG for
DOE, that obligation would not justify an attempt to treat the Special Commissioner as an
Inspector General. The Commissioner of DOI undoubtedly can manage the City’s IGs as he or
she sees fit. See supra at 12. But as detailed at length in this report, the Special Commissioner is
not an “Inspector General,” but rather a unique position assigned particular powers and
responsibilities under a separate body of law. In other words, the fact that Commissioner Peters
might have the power to create a new office says nothing about his power to unilaterally alter the
duties, responsibilities, and powers of an existing one. That is particularly true where, as here,
the new office was created well after the unitary IG system was already in place. It is also
undoubtedly true that any newly formed DOE IG position would overlap with the Special
Commissioner’s office, and that any such overlap would be inefficient. But any such
inefficiency would be purely of the Commissioner’s making, and provided no basis to expand his
or her authority over a separate office. 75
b.

DOI Claim: EO 11 Expressly Authorizes DOI’s
Oversight of the Special Commissioner’s Office, or Is At
Least Ambiguous on the Question.

At various times and in various ways, DOI senior staff have offered interpretations of EO
11 that depart from the one we expressed above. In its strongest form, some at DOI have offered
the view that EO 11 positively commands the DOI Commissioner to exercise direct oversight of
the Special Commissioner. This is essentially the position DOI took in
March 28
incorrect. Unlike the commissioner of a mayoral agency, the Chancellor’s authority: (1) derives from State law –
namely, the authority carefully described and delimited by the Education Law; and (2) coexists with that of the PEP,
which has the authority to oversee and approve the Chancellor’s initiatives, make policies for the district (including
those relating to budgeting and procurement), and approve contracts. See N.Y. Educ. L. § 2590-g; cf. City Charter
§§ 385-89 (describing powers of heads of mayoral agencies).
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Indeed, the timing and nature of 2002’s amendment to EO 11 – which Mayor Bloomberg promulgated after the
state had agreed to transfer authority over the schools to him, but made no mention at all of EO 16, DOI, or the
extant Inspector General system – is particularly compelling evidence that EO 11 was not, in fact, made redundant
by “mayoral control.”
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The Commissioner’s position also necessarily implies that, from 2002 to 2018, Commissioner Rose Gill Hearn
and Commissioner Peters were derelict in their duties by not appointing an IG for DOE. That is simply not a tenable
interpretation in light of the countervailing factors.
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termination letter. DOI staff have also made the more modest claim that EO 11 is at least
ambiguous in several respects, and so a reading that it allows for direct oversight of SCI by the
DOI Commissioner is within the range of permissible outcomes. We reject both of these
contentions.
c.

The Strong View

DOI officials have pointed to four provisions in EO 11 itself that supposedly authorize
DOI’s oversight of SCI.
1. EO 11’s grant of hiring and firing authority to the DOI Commissioner, which (the
logic goes) implies the ability to supervise the Special Commissioner’s day-to-day
duties.
2. Section 4(a) of EO 11, which provides that DOI “shall provide whatever assistance
the Commissioner of Investigation deems necessary and appropriate to enable the
Deputy Commissioner to carry out his or her responsibilities.”
March 28
termination letter relied on both provisions for the proposition that Commissioner
Peters was entitled to direct
as he saw fit.
3. Section 3(a)’s statement that the Special Commissioner shall “investigate complaints .
. . at the direction of the Commissioner of Investigation.”
4. A stray reference to EO 105 in Section 4(g). 76
There are many, many problems with this view of the law.
First, DOI’s focus on these provisions cannot be squared with the primary goal of
statutory interpretation – to read a law as a whole and to give effect to all of its parts. Supra at
95. Read as a whole, EO 11 confers broad discretion and authority on the Special
Commissioner. DOI’s view of the law would effectively eliminate the role’s discretion and
autonomy, and make each of those authorizing provisions empty. Accordingly, DOI’s view
cannot be the right one.
That can be seen in spades as to the specific provisions DOI invokes. Start with Section
4(a), which DOI reads to mean that the Commissioner can provide any “assistance” to the
Special Commissioner, including wholly unwanted or rejected “assistance” like being relegated
to the functional status of an inspector general. That reading is absurd on its face, but even if it
were not, the context of EO 11 and the governing law would reveal it to be wholly meritless. For
one thing, Section 4(a) is housed in an overall section 4 entitled “Cooperation with the [Special
Commissioner]” (emphasis added); each of the other subsections describe ways in which
personnel related to BOE/DOE must cooperate with the Special Commissioner and SCI’s
investigations. The inescapable inference is that Section 4(a) authorizes the DOI Commissioner
to provide as much cooperative assistance with the Special Commissioner as DOI deems prudent
– not any other type. In contrast, the reading that DOI offers – that, in the guise of “assistance,”
the DOI Commissioner may dictate the terms of how and when the Special Commissioner
76

Commissioner Peters noted a fifth relevant provision – Section 3(b), which provides that the Special
Commissioner “shall exercise the powers conferred on a Deputy Commissioner of Investigation by Chapter 34 of
the City Charter” – that is discussed on page 104 below.
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281 (1974) (quoting Town of Amherst v. County of Erie, 236 A.D. 58, 61 (4th Dep’t 1932)).
Here, there was one (and only one) “practical construction” given to EO 11 and the
corresponding BOE resolutions for a period of nearly 30 years – that SCI was an independent or
at least quasi-autonomous investigator body. That established construction is, as a matter of law,
far more persuasive than the decades-later, strained interpretation offered by the current DOI
administration.
That is not all. “Sound principles of statutory interpretation generally require
examination of a statute’s legislative history and context to determine its meaning and scope.”
New York State Bankers Ass’n v. Albright, 38 N.Y.2d 430, 434 (1975). The Gill Commission’s
report has always been understood as the impetus for EO 11. 82 That report cuts firmly against
DOI’s current interpretation in multiple respects. See supra at 17. Among other things, the Gill
Commission’s report plainly envisions an office that is independent from both DOE, DOI, and
the Mayor. See id. at 18.
, the Gill Commission report is not
gospel; the drafters of EO 11 clearly deviated from the report’s recommendations in several key
areas. But on several key questions – including why Mayor David Dinkins and the BOE might
have wanted to make SCI an office that was fully independent of both the school system and
DOI – the report provides important guidance and context. Supra at 18. The Gill Commission’s
report also explains why EO 11 provides that the Deputy Commissioner should “exercise the
powers conferred on a Deputy Commissioner of Investigation by Chapter 34 of the City
Charter,” but does not say that the position is a “Deputy” to the DOI Commissioner – the answer
being that the Gill Commission wanted the new position to have subpoena power and other
related authority, but did not want the new position to answer to the DOI Commissioner. See
supra at 18.
The longtime “practical construction” given to EO 11 by DOI and SCI and the particulars
of the Gill Commission report were no secret to Commissioner Peters. To the extent that he
found EO 11 to be ambiguous, it was improper for him to accord his newly minted legal
interpretation controlling weight over nearly 30 years of precedent and the available explanatory
documents.
iii.

DOI Claim: The City Charter Requires the Special
Commissioner to Report to the DOI Commissioner.

During an interview, Commissioner Peters advanced an argument that did not appear in
termination letter. Namely, Commissioner Peters asserted that EO 11 must be read to
permit him to control the day-to-day activities of the Special Commissioner because it would
otherwise be inconsistent with the City Charter and thus invalid. Commissioner Peters relied on
Chapter 34, which governs DOI and provides that “[t]he commissioner may appoint two
deputies, either of whom may, subject to the direction of the commissioner, conduct or preside at
any investigations authorized by this chapter.” City Charter § 802; see also id. § 807 (providing
that the commissioner has veto power over IGs at city agencies and “shall promulgate standards
82

See supra at 19; see also Abby Goodnough, “Edward Stancik, New York City Schools Investigator, Dies at 47,”
N.Y. Times, Mar 13. 2002 (“Mr. Stancik's office was created in 1990 as an outgrowth of the Gill Commission, which
was appointed during the Koch administration to investigate patronage, politics and corruption in the school system.
The commission concluded that the board's investigative arm was reminiscent of the Keystone Kops,’ persuading
Mayor David N. Dinkins to create the independent investigator's post.”)
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of conduct and shall monitor and evaluate the activities of inspectors general in the agencies to
assure uniformity of activity by them”). Commissioner Peters also pointed to Chapter 49, which
confers upon heads of departments broad powers to supervise deputies and organize city offices.
See City Charter § 1101(a) (providing that “[a]ny head of a department established by this
charter may appoint, and at pleasure, remove so many deputies as may be provided for by law
and determine their relative rank . . . and, except as otherwise provided by law, shall assign to
them their duties”).
We credit Commissioner Peters' concern about adhering to background legal principles.
But nothing in EO 11 as amended is obviously inconsistent with the City Charter. 83 And even if
it were, the proper “remedy” would not be for DOI to ignore EO 11 and assert plenary control
over SCI.
Initially, the elements of the City Charter on which Commissioner Peters relies –
Chapters 34 and 49 – describe the Commissioner of Investigation’s powers over “inspectors
general” and “deputies.” But since at least 1992, the Special Commissioner has not been, as a
legal matter, a “deputy” of DOI. 84 And the Special Commissioner has never been an “inspector
general.” So, on their face, these provisions do not apply.
Even if they did apply, most of the relevant provisions of the City Charter would not bar
an arrangement under which the Special Commissioner retained autonomy from the
Commissioner. For example:
•

Section 1101(a) provides that the Commissioner (the head of a city department) may
“assign . . . duties” to his deputies “except as otherwise provided by law” (emphasis
added). EO 11 and the BOE resolutions do provide otherwise – “by law,” they confer
substantial independence and autonomy on the Special Commissioner. Supra at 18.

•

The same goes for Section 1102(a), which provides that, “[a]ny head of an
administration or a department established by this charter, to the extent to which the
organization of the administration or department is not prescribed by law, shall by
instrument in writing filed in the agency organize the administration or department
into such divisions, bureaus or offices and make such assignments of powers and
duties among them, and from time to time change such organization or assignments,
as the head of the administration or department may consider advisable” (emphasis
added). The BOE’s 1991 resolution, among other sources, recognized the creation of
an “Office of the [Special] Commissioner of Investigation for the New York City
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To the extent that Commissioner Peters expressed concern about EO 11’s inconsistency with EO 16 as amended,
we do not view this as a problem; rather, the later-in-time enactment of EO 11 – at a time when the IG system and
the Commissioner’s supervisory role was well-known to the Mayor – demonstrates that EO 11 intended to create a
position that fell outside the IG system. And nothing about the 2002 advent of “mayoral control” warrants revisiting
that question, particularly given Mayor Bloomberg’s 2002 amendment of EO 11 shortly after the state agreed to
grant him that control. Supra at 23.
84

For that matter, EO 11 (originally, and as amended) does not actually say that the “Deputy Commissioner of
Investigation for the New York City School District” is a “deputy” to the Commissioner of Investigation. See supra
at 19.
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School District,” and conferred “sole jurisdiction” over the organization of that office
on the Special Commissioner. Supra at 22.
These provisions of the City Charter clearly contemplate exceptions to the general rule that the
head of a city department controls all matters within the department. SCI is one such exception.
Commissioner Peters also pointed to what he viewed as a particularly important conflict
between EO 11 and the City Charter. Namely: Section 3(b) of EO 11 attempts to give the
Special Commissioner “the powers conferred on a Deputy Commissioner of Investigation by
Chapter 34 of the City Charter,” including subpoena authority. In turn, Chapter 34 of the City
Charter expressly provides that the Commissioner of Investigation’s deputies are “subject to the
direction of the commissioner.” Commissioner Peters reasoned that, to the extent that EO 11
seeks to give the Special Commissioner the powers of a DOI Deputy Commissioner without the
concomitant obligation to follow DOI’s “direction,” EO 11 is ultra vires because Chapter 34 of
the Charter delimits the Mayor’s authority to confer subpoena power, and the Mayor lacks any
independent basis under the City Charter to confer such power. Thus, Commissioner Peters
concluded, by analogizing to the principal of constitutional avoidance, EO 11 must be interpreted
so that the Special Commissioner is indeed “subject to the direction of” the DOI
Commissioner. 85
This argument fails for a host of reasons.
First, it is yet another example of statutory cherry-picking. Read as a whole, EO 11
unambiguously accords the Special Commissioner operational autonomy from the DOI
Commissioner. Supra at 19. There is no way to harmonize Commissioner Peters' suggested
reading of Section 3(b) of EO 11 with the rest of the enactment – not least of which that the
section is manifestly intended to confer more power on the Special Commissioner, not less.
Accordingly, and for the reasons discussed above, Commissioner Peters' proposed interpretive
methods are simply unpersuasive. 86
85

Commissioner Peters appears to have advanced a similar point during an April 4, 2018 conversation with Josh
Gondelman of the Daily News; the notes of that meeting indicate that Commissioner Peters responded to a question
from Gondelman about EO 11 by stating “[a]n EO can’t give you subpoena auth[ority].”
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Commissioner Peters testified that the drafters of EO 11 would have understood that the City Charter, and in
particular Chapter 34’s limits on the powers of the DOI’s Commissioner’s deputies, limited their ability to make SCI
an independent office:
I’m assuming they sit down and said – look – in our perfect world we would create this
independent entity that would be the IG for the school system. But we don’t have the ability to do
that because we don’t want to pass the legislation and the Mayor has no ability to create such a
thing by executive order, so let’s do a compromise. We’ll issue an executive order that tells the
Commissioner of Education to appoint a deputy who will do this. We’ll gussy it up with a fancy . .
. title and with as much . . . language suggesting . . . importance – more importance than the
regular run-of-the-mill IG as we can, but it can’t be a perfect solution because the person has to
be a deputy commissioner, because otherwise they can’t enjoy the powers. And if they have to be
a deputy commissioner, then it has to conform with the Charter and the Charter says that, one,
deputy commissioners are appointed by the Commissioner of Investigation and, two, that they are
subject to the Commissioner’s direction. So clearly on one level, whoever gets this job is subject to
the direction of the commissioner of DOI because the charter says he or she is subject to the
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Question: Okay, well, how about this one. Let’s just take those facts and say –
let’s say that you – this whole thing clears the air or whatever - you’re now going
to go out and find yourself a new [Special Commissioner].
Peters: Right.
Question: And you go find [an experienced candidate]. And he’s like “Yeah, this
is great, I would love to come back as the [Special Commissioner].” Right?
Peters: [Laughs]
Question: Sounds great, and then, you go, in compliance with the new executive
order, and you say “Hey Bill, great news! [Candidate] is coming back and I
want him to be the new [Special Commissioner].” And he says “No.”
Peters: Right.
Question: And you’re like, Holy Cow! I can’t – my lawyer says that this is – this
new executive order is BS.
Peters: Right.
Question: And you say, “Hey, Mayor de Blasio, I think that you are abusing your
authority right now by imposing this illegal executive order on me.”
Peters: Mmm hmm. Right.
Question: Could he fire you?
Peters: Have I hired [Candidate] or have I just said that to him?
Question: No, the issue has ripened. You have named a guy – I’m not – this isn’t
just conceptual right. I mean, this is real.
Peters: Right. I go…
Question: You’ve got [Candidate] there and he’s there – he’s ready to start work
and de Blasio says “No. Under the executive order, I am telling you you can’t do
that.”
Peters: Right.
Question: And you go and say “You're abusing your power ---- executive order
and I’m blowing the whistle on you.” Could he fire you?
Peters: At that point? No, no. But that’s not what she did. If I then said “This is
a BS thing and I’m going to go hire him anyway.” Then he could fire me because
I’m now being insubordinate. But, if I say to him, “Mr. Mayor, I think you're
wrong. And I’m gonna tell Ritchie Torres that I think you’re wrong and see if the
City Council will pass legislation”…
Question: Mmm hmm.
Peters: That’s . . . I can do that. . . . But if I say to him – if I say to him, “You
know, I’m hiring [Candidate] anyway because I think this is crap” –
Question: Here’s the paperwork…
Peters: Yeah, here’s the paperwork I’m getting ready to submit. No, he could fire
me for that.
Question: Okay.
Peters: And that’s why…
Question: I think it’s just further down the chain, but yeah.
Peters: And that’s why – by the way – when the newspapers all called and said
“Are you gonna follow this?” Even though at the time I got the question, I
already knew that it was improper, I said, “[o]f course, we will follow the
executive order.”
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Commissioner Peters' arguments about the supposed conflict between EO 11 and the City
Charter are thus, by his own account, irrelevant. Even if he were right that Mayor Dinkins
lacked the power to give the Special Commissioner the powers of a DOI deputy commissioner
without the requisite strings attached, and that EO 11 was on shaky legal ground, Commissioner
Peters' own testimony establishes that he would still be bound to follow EO 11 (and, ironically,
that his failure to do so would amount to an abuse of authority).
There is a separate problem with Commissioner Peters' argument. Even if Section 3(b) of
EO 11 were legally suspect, the “remedy” would not be for the DOI Commissioner to step in.
Rather, to the extent that Section 3(b) of EO 11 conflicts with Chapter 34 of the City Charter, the
proper legal step would be to strike that section from the law – in other words, to conclude that
the Special Commissioner lacks the “powers of a Deputy Commissioner of Investigation under
Chapter 34.” 88 In that scenario, the Special Commissioner would have a diminished array of
investigatory powers – whatever he or she retained from the BOE resolutions and otherwise –
and might have to request assistance from DOI (or from local courts) on a more regular basis.
But that – not an automatic assumption of authority by the DOI Commissioner – would be the
proper next step.
Note: it appears that, even absent the “powers of a Deputy Commissioner of Investigation
under Chapter 34,” the Special Commissioner would retain a broad array of investigatory
authority, including the power to issue subpoenas. As mentioned above, the 1990 BOE
resolution conferred upon the Special Commissioner all “investigatory powers conferred on the
Board of Education by the Education Law, the City Charter, or any other law.” Supra at 21.
And Chapter 20 of the City Charter, addressing “Education,” expressly confers a wide range of
investigatory authority and powers on the BOE:
[BOE] may investigate, of its own motion or otherwise either in the board or by a
committee of its own body, any subject of which it has cognizance or over which
it has legal control, including the conduct of any of its members or employees or
those of any local school board; and for the purpose of such investigation, such
board or its president, or committee or its chairman, shall have and may exercise
all the powers which a board of education has or may exercise in the case of a
trial under the Education Law or the Civil Practice Law and Rules.
City Charter § 526 (emphasis added). The CPLR, in turn, provides that “any member of a board
. . . authorized by law to hear, try or determine a matter or to do any other act, in an official
capacity, in relation to which proof may be taken” is authorized to issue subpoenas without a
court order. See CPLR § 2302(a). Thus, the City Charter expressly grants the BOE the power to
issue subpoenas and compel the attendance of witnesses – and the BOE transferred those
investigatory powers to the Special Commissioner. He or she would thus appear to have
subpoena authority and other related powers by dint of the City Charter regardless of whether
Section 3(b) of EO 11 is or was valid. It is true, of course, that DOI and SCI traditionally
understood the Special Commissioner to be exercising investigatory authority pursuant to EO 11
and, by association, Chapter 34; for example, SCI’s subpoenas have always invoked EO 11, and
88

See People v. On Sight Mobile Opticians, 24 N.Y.3d 1107, 1109-10 (2014) (discussing severability principles).
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vi.

DOI Claim: The Takeover of SCI Was Justified on the Ground
of Expedience.

Numerous members of DOI senior staff testified that the changes at SCI were justified
because they were much needed. Indeed, the DOI witnesses were generally in agreement about
the wisdom of the policy rationale for bringing SCI into the DOI fold. For example, numerous
witnesses decried the lack of financial investigators and auditors at SCI;
pointed out that the Gill Commission’s report expressly called for the new office to pursue such
financial investigations, and that SCI had not done so for many years.
Even if we were to fully credit these concerns, we do not accept that any need for
changes at SCI justified ignoring the law during the interim. Whether DOI should run SCI is a
distinct question from whether DOI has the authority to run SCI. Attempts by DOI witnesses to
conflate the two questions were neither persuasive nor helpful to DOI’s cause.
vii.

DOI Claim: DOI Was “Open and Notorious” About Its
Takeover of SCI.

Commissioner Peters and other members of DOI’s leadership testified that DOI’s
decision to take over SCI could not have been an “abuse of authority” because DOI informed all
relevant stakeholders and the public about its plans, and received no complaints. Commissioner
Peters pointed in particular to four relevant disclosures:
1. The fact that the new DOI organizational chart – showing SCI as “Squad 11” – was
posted publicly on DOI’s website as of January 2018.
2. The February 20 meeting involving Commissioner Peters,
and
in which DOI’s new
organizational chart was discussed.
3. Commissioner Peters' discussion of DOI’s new organizational chart – including its
assumption of direct control over SCI – with a group of City Councilmembers on
March 14, 2018
4. Commissioner Peters' testimony before the City Council on March 26, 2018.
Though he did not specifically mention it during his interview, Commissioner Peters' March 2,
2018 email to
regarding the funding of the CISO position is also relevant to this
issue. Supra at 58.
We agree that these disclosures demonstrate that DOI was not trying to hide the bottomline result of its actions. But all of these episodes share a notable feature – they involved no
discussion of DOI’s actual legal authority for its actions. That makes the disclosures all but
irrelevant for current purposes.
First, Commissioner Peters posited that, if any of the City officials with whom he spoke
in February and March 2018 thought there was a legal problem with DOI’s proposed scheme,
they were free to say so. But we do not put much stock in this point. EO 11 and the BOE
resolutions provide the legal framework for SCI, but they are decades-old authority, and obscure

113

We need go no further; for all these reasons,
and
were justified in
their belief that, as of March 28, 2018, DOI’s takeover of SCI amounted to, or at least
“included,” an abuse of authority.
D.

Element Five – Causation

If a complainant is shown to have made a colorable report of wrongdoing to a proper
individual and to have suffered an adverse personnel action, the final question is whether the
adverse action was undertaken “in retaliation for his or her making [the] report.” NYC Admin.
Code § 12-113(b)(1). This is a causation inquiry; the issue is whether the complainant’s
whistleblowing conduct caused the adverse personnel action.
i.

Legal Principles.

The Whistleblower Law does not provide any guidance about how an investigator should
evaluate the phrase “in retaliation for,” and, as described above, no court has interpreted the
Whistleblower Law’s causation element. However, other retaliation provisions can provide
persuasive authority. For example, in the discrimination context, federal courts have held that
“[c]ausation can be established either directly through evidence of retaliatory animus or
indirectly by demonstrating that the adverse employment action followed quickly on the heels of
the protected activity or through other evidence such as disparate treatment of fellow
employees.” Balko v. Ukrainian Nat. Fed. Credit Union, No. 13 CIV. 1333 (LAK) (AJP), 2014
WL 1377580, at *20 (S.D.N.Y. Mar. 28, 2014), report and recommendation adopted sub nom.
Balko v. Ukrainian Nat'l Fed. Credit Union, No. 13 CIV. 1333 (LAK), 2014 WL 12543813
(S.D.N.Y. June 10, 2014).
Federal anti-discrimination laws require a complainant to show that the protected activity
was a “but-for” cause of an adverse employment action. “A plaintiff may prove that retaliation
was a but-for cause of an adverse employment action by demonstrating weaknesses,
implausibilities, inconsistencies, or contradictions in the employer’s proffered legitimate,
nonretaliatory reasons for its action.” Zann Kwan v. Andalex Grp. LLC, 737 F.3d 834, 846 (2d
Cir. 2013). The complainant must show “that the adverse action would not have occurred in the
absence of the retaliatory motive,” but this “does not require proof that retaliation was the only
cause of the employer’s action.” Id.
For some local laws, the causation standard is far looser. For example, in 2005, the New
York City Council amended the New York City Human Rights Law (“NYCHRL”) by passing
the Local Civil Rights Restoration Act of 2005 (the “Restoration Act”):
In amending the NYCHRL, the City Council expressed the view that the
NYCHRL had been “construed too narrowly” and therefore “underscore[d] that
the provisions of New York City's Human Rights Law are to be construed
independently from similar or identical provisions of New York state or federal
statutes.” Restoration Act § 1. To bring about this change in the law, the Act
established two new rules of construction. First, it created a “one-way ratchet,” by
which interpretations of state and federal civil rights statutes can serve only “‘as a
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floor below which the City's Human Rights law cannot fall.” Loeffler v. Staten
Island Univ. Hosp., 582 F.3d 268, 277 (2d Cir. 2009) (quoting Restoration Act §
1). Second, it amended the NYCHRL to require that its provisions “be construed
liberally for the accomplishment of the uniquely broad and remedial purposes
thereof, regardless of whether federal or New York State civil and human rights
laws, including those laws with provisions comparably-worded to provisions of
this title[,] have been so construed.” Restoration Act § 7 (amending N.Y.C.
Admin. Code § 8–130).
Mihalik v. Credit Agricole Cheuvreux N. Am., Inc., 715 F.3d 102, 109 (2d Cir. 2013). As to
retaliation, the NYCHRL provides that employers may not “retaliate . . . in any manner against
any person because such person has . . . opposed any practice forbidden under this chapter.”
N.Y.C. Admin. Code § 8–107(7). The Restoration Act amended this section to further provide
that “The retaliation or discrimination complained of under this subdivision need not result in an
ultimate action with respect to employment, . . . or in a materially adverse change in the terms
and conditions of employment, . . . provided, however, that the retaliatory or discriminatory act
or acts complained of must be reasonably likely to deter a person from engaging in protected
activity.” Restoration Act § 3. Thus, “to prevail on a retaliation claim under the NYCHRL, the
plaintiff must show that she took an action opposing her employer’s discrimination, . . . and that,
as a result, the employer engaged in conduct that was reasonably likely to deter a person from
engaging in such action.” Mihalik, 715 F.3d at 112.
For other laws, the causation inquiry is more circumscribed. Under the state’s
whistleblower law for public employees, N.Y. Civ. R. L. § 75-b, a complainant covered by the
state’s civil service laws cannot establish causation so long as the employer can assert a
“separate and independent basis” for the adverse action. See id. § 75-b(3)(a). However, that
limitation does not apply to non-civil service employees like
and
Id. § 75b(2)(a).
Even under the strictest causation standards, an employer’s claim that an employee was
“insubordinate” will not defeat a claim of retaliation when the insubordination directly relates to
the alleged whistleblowing conduct. See Zielonka v. Town of Sardinia, 120 A.D.3d 925, 927
(4th Dep’t 2014) (in case arising under Section 75-b(3)(a), “reject[ing] defendants’ contention
that plaintiff's purported act of insubordination for failing to carry out the allegedly unlawful
directive constitutes a ‘separate and independent basis’ for the termination . . . , inasmuch as the
purported act of insubordination related directly to plaintiff's act of disclosure” (internal citations
and quotations omitted)). 102
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In the First Amendment and state constitutional context, a public employer can assert a defense arising out of the
U.S. Supreme Court’s decision in Pickering v. Board of Education, 391 U.S. 563 (1968) – namely, that “a
government employer may take an adverse employment action against a public employee for speech on matters of
public concern if: (1) the employer's prediction of the disruption that such speech will cause is reasonable; (2) the
potential for disruption outweighs the value of the speech; and (3) the employer took the adverse employment action
not in retaliation for the employee's speech, but because of the potential for disruption.” Caruso v. City of New
York, 973 F. Supp. 2d 430, 458 (S.D.N.Y. 2013) (quoting Anemone v. Metro. Transp. Auth., 629 F.3d 97, 115 (2d
Cir. 2011)). But so-called “Pickering balancing” is a judge-made constitutional doctrine; it does not apply to a
statutory whistleblower scheme like the Whistleblower Law. See, e.g., Garcetti v. Ceballos, 547 U.S. 410, 425–26
(2006) (“The dictates of sound judgment are reinforced by the powerful network of legislative enactments—such as
whistle-blower protection laws and labor codes—available to those who seek to expose wrongdoing.”); Ross v.
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As to Commissioner Peters' slippery-slope argument: we very much doubt that a ruling
sustaining the instant complaint will prove to be a practical problem, and even if it was, it is a
result compelled by the Whistleblower Law.
Initially, it is simply not accurate to say that DOI staff have (or will have) free license to
second-guess Commissioner Peters' legal decisions. As reflected by the above discussion, not all
inaccurate legal interpretations will constitute “abuses of authority.” The vast majority of those
decisions will not resemble the decision here – an overturning of decades of established practice
based on an ill-conceived legal basis. Indeed, we think the circumstances of the instant
independent investigation – by all accounts, the first Whistleblower Law claim ever brought
against DOI senior management – demonstrate that such claims are and will continue to be rare.
Further, even if we thought the Whistleblower Law generated bad policy outcomes as a
matter of internal DOI management, we (and DOI) still would be bound to follow it. The
problem, such as it is, is that Whistleblower Law was not written specifically for DOI. But the
Whistleblower Law clearly applies to DOI, and protects DOI and SCI employees; it also
provides that DOI is the only valid outlet for Whistleblower Law claims. There is simply no way
around the awkwardness, other than to treat complaints to the DOI Commissioner about the DOI
Commissioner’s alleged abuses of authority as protected complaints.
Moreover, if the practical effect of the Whistleblower Law is that DOI must tread slightly
more carefully than other agencies in meting out discipline to employees after abuse-of-authority
claims have been advanced, we do not think that result is inappropriate. Indeed, we can think of
few agencies better suited for that task than DOI: an entity that is, at the end of the day, charged
with maintaining high standards of public trust and governance. 114
V.

RECOMMENDATIONS FOR REMEDIAL ACTION

Under the Whistleblower Law, “[u]pon a determination that a retaliatory adverse
personnel action has been taken . . . the commissioner shall . . . report his or her findings and, if
appropriate, recommendations to the head of the appropriate agency.” N.Y. Admin Code § 12113(e)(1). The commissioner must also provide the complainants with “a written statement of
the final determination” which “shall include the commissioner’s recommendations, if any, for
remedial action.” Id. § 12-113(d)(3).
The head of the agency “determine[s] whether to take remedial action,” id., and reports
that determination to DOI, id. Under the Whistleblower Law, “[r]emedial action” means “an
appropriate action to restore the officer or employee to his or her former status, which may
include one or more of the following: (i) reinstatement . . . to a position the same as or
comparable to the position the officer or employee would have held if not for the adverse
personnel action . . . (iii) payment of lost compensation [and] (iv) other measures necessary to
address the effects of the adverse personnel action.” Id. § 12-113(a)(2). If the commissioner
determines that the agency “has failed to take appropriate remedial action, the commissioner
shall consult with the agency . . . head and afford [him or her] reasonable opportunity to take
such action.” Id. § 12-113(e)(1). If the commissioner still believes that appropriate remedial
114

To the extent DOI senior staff disagrees, they can and ought to propose amendments to the Whistleblower Law.
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For the foregoing reasons, we conclude that
claim under the Whistleblower
Law fails, but that
should be reinstated to their prior positions, and that
further remedial action is warranted to cure the effects of those adverse personnel actions.
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