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Presentation Notes
Thanks to the Chair (Marty Bellew) for the introduction; thanks to all for the opportunity to speak. 

You heard this morning about the elements of New York City’s SWMP, the extensive public outreach involved in getting it approved, and about the community-friendly design and operational features of the Marine Transfer Stations.  In this half hour, we would like to sketch out the legal and political context for the SWMP and its facility siting elements, and discuss the City’s consequent legal and political strategy to get the SWMP approved and  to try to defend it successfully if challenged.  

We will touch on certain  “wild card” factors that came into play and that had to be addressed, including  9/11,  Superstorm Sandy, the Miracle on the Hudson, and  WWII munitions. These challenges sometimes required a certain flexibility by the Department to overcome.

Lastly, will summarize the various legal claims made by opponents of four different DSNY SWMP facilities, and discuss how they were resolved in administrative and court proceedings.


INTRODUCTION

Legal/Political Setting
- State Law

- Federal Law

- Local Law
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Others decide what recycling and disposal technologies and facilities make sense for the City from an economic and operational perspective.  Lawyers have to advise on the legal and procedural steps to implement the plan and get facilities sited.  First,  understand the legal context for facility planning- what jurisdiction and approvals you need:   State, Local, or Federal.  We will cover these in the next slides.

Solid waste facility siting in a densely populated area like NYC has an inevitable political component. It’s the art of the possible.  What are the critical path items from a litigation perspective? Who might bring suit? Sometimes an otherwise viable solid waste management technology falls victim to local opposition

A crucial decision is whether to go with a City-owned site or a private site.  Contracting to use a private vendor’s facility does not go through a public facility siting process, but  it does require an environmental review with public input.

 Let’s turn next to the legal framework for facility siting.




NEW YORK STATE LAW

- ECL mandates a SWMP

- NYC 1992 SWMP expiring - 10 years

- 1996 law - closure of Fresh Kills Landfill

- Part 360 Solid Waste facility regulations
- EJ policy

- Wetlands; Protection of Waters

- Hudson River Park Act

- SEQRA/CEQR
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As  most here know, State law requires a  SWMP.  In  NYC’s case, the first SWMP was only for 10 years, so the City Council kept itself closely involved.  Another state law required the closure of FK Landfill by the end of 2001. The resulting planning process built local support for a waste export plan rather than something else like a local WTE plant.

The waste export plan that emerged relied on waterborne transport, where feasible. This meant construction in  coastal areas, with the need for Wetlands permits and Protection of Waters permits for dredging, filling, construction of pilings.
State Part 360 permits or permit modifications were needed for public and private facilities that the City relied on in the SWMP: waste transfer stations.  DEC’s Commissioner  issued a new policy setting forth special  procedures to follow for permit applications within Environmental Justice areas, with extra outreach, translations, etc.
Another NYC-specific law that had implications for facility siting was the Hudson River Park Act, which made much of  the west side waterfront of Manhattan a State park. We kept our existing West 59th Street Marine Transfer Station despite the park mapping, but a second  facility --for transferring recyclables-- would need specific authorization in a  subsequent state law.
Last, but not least, the SEQRA ensured that the City’s siting decisions for the SWMP would undergo close scrutiny by the public, multiple public meetings, and technical analysis of impacts concerning traffic, natural resources, air quality, noise, historic resources (91st Street), neighborhood character, hazardous materials, and even air traffic safety, as we will see.


FEDERAL LAW

- Solid Waste Disposal Act/RCRA:
Close non-compliant landfills

- Waste crossing state lines leads to bills in Congress
to allow states to reject out-of-state MSW

- Solid Waste is Interstate Commerce
- NYC vulnerable due to geography.
- Clean Air Act: NYC then out of compliance for PM2.5

- public concern over diesel trucks
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In addition to the role of the Army Corps of Engineers in permitting in-water construction, there were other federal laws to consider, as well as the risk of new federal laws.  
For our export plan, we needed to be sure that facilities we contract with for disposal met federal standards, whether for landfills  or for waste-to-energy plants. 
 Also, we had to pay attention to what Congress was doing: would it pass bills that had been introduced repeatedly to give states the authority to reject out-of-state MSW?  [Bob to speak about going to Congress to testify against such legislation.   Also mention that the former Mayor’s comment that it’s the economy working: “we send Virginia our trash, and Virginia gets to come to NYC to see Broadway shows.” ]  Given NYC’s location at the extreme southern corner of New York  State, it was likely that facilities outside NY State would take a portion of NYC MSW.
Also, the fact that at the time NYC did not comply with the federal Clean  Air Act standards for ozone and fine particulate matter and related concerns  over high local childhood asthma rates meant that public health concerns over diesel truck traffic had considerable force when it came to siting facilities served by diesel trucks.  



FEDERAL LAW CONTINUED

- Surface Transportation Board regulates Rail Roads,
Including construction of spurs

- Clean Water Act: Section 404 permits

- National Environmental Policy Act (NEPA) governs
Army Corps of Engineers actions
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Also, for the SWMP plan to use rail for certain solid waste,  the federal Surface Transportation Board has jurisdiction over the  construction  and operation of rail lines.  This became key when the City had to reactivate the Staten Island Rail Road for DSNY’s Staten Island Transfer Station and  undertake related Rail bridge improvements.  
The STB facilitates rail construction projects as it preempts, or trumps, local and state permitting.   Understanding this fact helped  the City achieve its rail improvements in a timely way, while still providing  for mitigation of project-related impacts such as wetlands fill or disturbance to regulated wetland buffer zones or “adjacent areas.”
The US Army Corps of Engineers has a critical role in regulating construction in waters of the United States, such as along the NYC waterfront, and in regulating maintenance dredging of waterfront facilities such as marine waste transfer stations and private recycling facilities on the NYC waterfront that were in the SWMP.
- The ACOE does its own environmental review of an application pursuant to National Environmental Policy Act, or NEPA.


LOCAL REGULATORY SETTING

- Zoning regulates land use: Transfer Stations go in M
districts. Local truck routes

- ULURP governs selection of public facilities

- Local City Environmental Quality Review adds
certain procedures

- City Air and Noise Codes

- Superstorm Sandy- Advisory Base Flood Elevation now
4.5 ft higher — NYC Department of Buildings
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These slides provide an overview of  the public review process for the environmental review for the  SWMP and its facilities,  and for  the  related land  use  review procedure,  or  ULURP, before the City Planning Commission and City  Council.



OVERVIEW OF PUBLIC REVIEW PROCESS
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In this case, we chose to begin the ULURP site selection process before we had  secured City Council approval of the facility elements in the  SWMP, which was a calculated risk.  This ensured that the City Planning Commission had fully considered DSNY’s proposals in the context of overall City needs and City growth, changing land uses, and development.   It helped that the four MTS  facilities did not require any rezoning to demolish the old MTS structures and construct new, improved transfer facilities.





MAIN PERMITS

NYSDEC
- Part 360 Permit for Transfer Station
- Protection of Waters:; Tidal Wetlands
- State Air Facility

NYS Dept of State
- License for river bottom

U.S. Army Corps
- Section 404 of CWA - dredge and filling

City Planning Commission
- Facility Site Selection




LOCAL POLITICAL CONTEXT

Expiring SWMP was only for 10 years; was a generic plan,
deferring many disposal and recycling facility siting decisions

Prior plans to recover value from waste:

- Resource Recovery Facility and composting facilities failed
to advance

- Koch/Dinkins Brooklyn Navy Yard WTE plan delayed by
NYSDEC proceeding, then dropped by new Mayor Giuliani.
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In addition to local land use regulations, there were other local political and legal considerations.  First, the plan was not made in a vacuum.  The City’s recent history  of solid waste planning shaped facility siting decisions.
(Bob to mention experience as a young Law Dept attorney being thrown into a high-stakes DEC air  permit proceeding over the Navy  Yard  Resource Recovery Facility  that  had been approved by the  City;  it was delayed over opponents’ allegations of hazardous contamination on the proposed  site.  This delayed matters until the administration changed and Mayor Giuliani abandoned the project.)
Consequently, there was no support for a modern waste -to -energy  incinerator facility within  the City, as Mayor Bloomberg learned when he suggested exploring this option.  That battle had been lost under his predecessors.  



LOCAL POLITICAL CONTEXT coONTINUED

- Community concerns as private transfer stations
proliferate in certain areas since Fresh Kills tip fee
Increase in 1989

- 2000 SWMP Mod: no local WTE: reuse MTS sites with
new EBUF.

- 2002: New Mayor and City Council
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Council Speaker’s Role- Gifford Miller had E. 91st MTS in his district.

Mayor Bloomberg dropped EBUF plan.


OTHER LOCAL FACTORS

NYC Transfer Station siting rules

- “Fair Share” principles
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The City Council wanted input into the SWMP and its facility elements, so we worked closely Council members and their staff. 

Also, the Council passed a law requiring DSNY to develop appropriate rules for the siting of private  transfer  stations.  The rules that DSNY adopted  would later be cited against the City’s own marine transfer station siting efforts.

The City worked with environmental organizations to find common ground.  

Lastly, the City’s public facility siting process required  a “Fair Share Criteria”  analysis to justify the proposed siting decision. This is rooted in concepts of equity. Advocates pushed to apply these criteria also for permitting of private transfer stations by amending the City Charter.



SITING STRATEGY: BUILD CONSENSUS —
AND PREPARE FOR OPPOSITION

Reused four DSNY marine waste transfer sites,
complying with zoning, maintaining consistency
with the 2000 SWMP Modifications and settled

neighborhood expectations

Focus on equitable distribution of solid waste facilities

Go through the ULURP process for site selection for a
capital project, which maximizes public input
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With that background of state, federal and local law and policy considerations, we developed a facility plan, and a strategy to get our facilities approved. As discussed in the morning panel DSNY decided to rebuild four MTS sites for refuse export in containers by barge; continue with our 2000 plan to build a rail-based transfer station in SI; reconstruct a former MTS to use for recyclables; contract with private vendors for rail export of all of Bronx and parts of Queens and Brooklyn refuse; contract to build a new City-wide recycling MRF served by barge in Brooklyn; and adapt a Manhattan MTS for commercial C&D.  Also, DSNY moved to improve regulation of operation of private Transfer Stations, and issued stricter rules on the siting and expansion of transfer stations intended to provide relief to overburdened communities and to forestall local legislation that could severely hamper this important local industry.  



SITING STRATEGY CONTINUED

- MTS design was much more environmentally protective
that the prior MTS designs from 1939.

- Comprehensive environmental review, public meetings

- Careful attention to procedures and administrative record
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Protective Design:  The MTS design prevents fugitive odors, utilizes negative air pressure and odor neutralization.  Fully enclosed; no blowing litter.  Rapid tipping capacity avoids queuing on public streets.  Our study of commercial waste tipping at the MTSs helped establish limits  on such use to prevent significant noise impacts to the community at night.

We invested many evenings in public meetings to explain the SWMP to the public and to hear their concerns and suggestions.  At the same time, mindful of potential litigation, we paid careful attention to the administrative record and to meeting all procedural requirements.

Our public outreach efforts included certain commitments to communities hosting facilities, such as establishing Community Advisory Committees to help  ensure the facility construction and operation meets permit standards  and communication is kept open.




SWMP & FACILITY SITING APPROVED

e Council vote

« DEC approval of SWMP- October 27, 2006

« Next: Permitting Proceedings and Legal Challenges
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SWMP Narrowly Approved [Bob to discuss voting] 

Manhattan Boro President opposed ULURP application; Council Speaker opposed; City Planning Commission vote was divided, with Manhattan rep voting no. City Council vote opposed because local Council rep opposed.

Mayor vetoed Council’s negative vote; Council failed to override Mayor’s veto. Council then approved final SWMP in July 2006. 

DSNY Secured DEC Approval of SWMP and individual facility permits and ACOE permits .  The lawsuits began almost immediately.



DEFENDING THE SWMP




DEFENDING THE SWMP

Legal Challenges to:

East 91st Street MTS
North Shore MTS
Southwest Brooklyn MTS

Spring Creek Composting Facility
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Litigation and Outcomes  12 min.
As it turned, out we were in for extensive litigation over three of the four MTS facilities, plus one new compost facility in the SWMP. These involved DEC administrative proceedings over the DEC permits, and then subsequent litigation in both New York State Supreme Court and in the Federal Court.  We will conclude our panel by outlining the claims made in these cases, and summarizing the various court rulings.  

First, there was litigation over the East 91st Street Marine Transfer Station in Manhattan.




E. 915" STREET MARINE TRANSFER STATION




EAST 91°" STREET MARINE TRANSFER STATION

ACORN v. Bloomberg (ACORN | & I1I)

- Art. 78: Challenges included SEQRA/CEQR, Public and
Private Nuisance; arbitrary and capricious; didn’t follow
City’s Siting Rules for private transfer stations

Powell v. City of New York (Powell | & 1)
- Art. 78 alleged failure to analyze construction impacts;

- Parkland alienation claimed re impacts to Robert Wagner
walkway and Asphalt Green.

- Alleged needed approval by the State Legislature
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91st MTS
ACORN v. Bloomberg (I & II)
Art. 78: CEQR, also Public and  Private Nuisance; Arbitrary and capricious, didn’t follow siting rules for private transfer stations
 Powell v. City of New York (Powell I)
Art. 78: alleged failure to analyze construction impacts; parkland alienation – walkway and Asphalt Green
Powell v. City of New York (Powell II) 
Addressed parkland alienation claim: alleged needed approval by the State Legislature
Gracie Point Cmty. Council v. N.Y. State Dep’t Envtl. Conservation 
Challenged DEC permits and water quality certification for dredging/fill: alleged must disclose final disposal  site and route.
Also, alleged noise analysis precluded permit; that wetlands permit  should not be issued because a reasonable alternative exists in Bronx; 
Kellner v. City of New York
Alleged City failed to update CEQR review for project due to delays in implementing  SWMP, and failed to have a SWMP modification rather than a compliance report.




EAST 915T STREET MTS CONTINUED

Gracie Point Community Council v. N.Y. State
Department of Environmental Conservation

- Challenged DEC permits and water quality
certification for dredging/fill: alleged must disclose
final disposal site and route

- Alleged noise analysis precluded permit; that
wetlands permit should not be issued because a
reasonable alternative exists in Bronx

Kellner v. City of New York

- Alleged City failed to update CEQR review for
project due to delays in implementing SWMP, and
falled to have a SWMP modification rather than a

compliance report




EAST 915T STREET MTS CONTINUED

Residents for Sane Trash Solutions, Inc. et al. v. Army Corps
of Engineers, et al.

Plaintiffs claim that the Corps’ issuance of the CWA § 404
permit was arbitrary, capricious, and unlawful, and that the
Corps failed to take a “hard look” at the transfer station’s
consequences and alternatives, as required by the National
Environmental Policy Act of 1969 (“NEPA”).

Plaintiffs allege that the Corps:

1) Improperly limited the scope of environmental review
under NEPA:

2) Failed to adequately consider alternatives to the 915t
Street MTS;

3) Failed to consider potential degradation of waters
stemming from construction of the 91st Street MTS; and

4) Superstorm Sandy required the Corps, the City of New
York, and DSNY to supplement their environmental

analysis and reconsider the permit.
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No trial. US District Court Judge Crotty grants City’s and Corps’  motions for summary judgment.  OK for ACOE to limit its review to the in-water impacts:175 piles.  ACOE and DSNY review following Superstorm Sandy and project modifications with new Advisory Base Flood Elevation 5 feet higher were sufficient.  Court denied Plaintiffs’ demand for discovery.  Court denied requests for temporary restraining orders and injunctions against construction.   The ACOE’s public interest analysis was sufficient as was its consideration of alternatives--no action and off site.  IBO report did not warrant a different outcome, as continuing interim trucking of waste to facilities in New Jersey would  not reduce truck traffic citywide, a SWMP objective.




EAST 915T STREET MTS CONTINUED

Also, Plaintiffs claim that the City and DSNY denied
them equal protection of the law in violation of the
Fourteenth Amendment and the New York State
Constitution.

Asphalt Green Inc., brought claims against the City
for breach of contract, trespass, and private nuisance
based on the City’s intrusion on the Asphalt Green
campus for the purpose of constructing the 91st
Street MTS.
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The City prevailed on all the claims for this facility.



NORTH SHORE MARINE TRANSFER STATION




NORTH SHORE MTS

FAA review; MTS design modification; No Hazard
letter — but then: “Miracle on the Hudson” Jan 20009.

Paskar v. New York State Department of Environmental
Conservation (Paskar 1)
- Challenged issuance of DEC permit for MTS

Paskar and Friends of LaGuardia Airport, Inc. v. City of

New York et al.

- Bird Hazard: RCRA citizen suit in Federal Court alleged
MTS is a “MSWLF unit” “solid waste facility” that will
attract birds and thus needs certain public notice to the
FAA before being sited; or is “a facility or practice of
disposing of solid waste” within 10,000 feet of
LaGuardia that must show it doesn’t attract birds.
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The North Shore MTS, which commenced operation this Spring, was the subject of numerous legal proceedings. 
City had reduced height of MTS and moved it from runway protection zone following letter from FAA. No Hazard found.   Four months later, in Jan 2009, jet from LaGuardia hits flock of migrating geese below 3000 ft, does emergency landing in Hudson. “Miracle on Hudson.”  
 Elected officials press FAA on No Hazard finding. FAA receives expert report, which makes  some wildlife management recommendations. City agreed to implement the recommendations.   (MTS is 2200 ft from end of Runway 31.)

Paskar v. New York State Dep't. of Envtl. Conservation, (Queens Co, Sup. Ct. 2011) ("Paskar I”).  Challenged  issuance of DEC permit for MTS.
Paskar and Friends of LaGuardia Airport, Inc. v. City of New York et al.  
Bird Hazard:  RCRA citizen suit in federal Court alleged MTS is a “MSWLF unit” “solid waste facility” that will attract birds and thus needs certain public notice to the FAA before being sited; or is “a facility or practice of disposing of solid waste” within 10,000 feet of LaGuardia that must show it  doesn’t attract birds. 
City’s motion to dismiss granted.
 
 




NORTH SHORE MTS cCONTINUED

Paskar v. FAA (two petitions)
- Sought review of letter by FAA

Paskar v. DEC (Paskar II)
- Art. 78 petition; challenged renewal of DEC permit;
again alleged bird hazards, etc.

- City prevailed in all matters.
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Paskar v. FAA:  (2013) (two petitions) sought review by U.S. Second Circuit Court of Appeals of an FAA letter to City concurring with conclusions of expert panel on the MTS and bird hazards.  Court finds no jurisdiction because it’s not an order.  





SOUTHWEST BROOKLYN MTS




SOUTHWEST BROOKLYN MTS

Raritan Baykeeper et al. v. Martens

Art. 78 Proceeding

Court upholds DEC decision; adds a few permit
conditions regarding public notice

Rejects claims of hazardous sediments and of risks
from potential U.S. Navy munitions lost in the Bay
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Raritan Baykeeper et al v. Martens;   
Art 78 considered DEC Commissioner’s decision in May 2012 to issue permit to MTS. May 2012 DEC decision affirmed 2009 ruling of ALJ in matter and denying party status to petitioners on their 7 issues: health & safety, compliance with Part 360 regulations; fitness of DSNY, public necessity, munitions in Gravesend Bay, dredging impacts and natural resources, unjust environmental burden on community.   Court upholds DEC decision; adds a  few permit conditions re certain public notice and re notification of pesticide application. Rejects claims of hazardous sediments and of risks from potential U.S. Navy munitions lost in  the bay.




SPRING CREEK COMPOSTING FACILITY

Matter of Raritan Baykeeper v. City of New York

- Challenged yard waste composting facility permit; in park
near residences. DEC Commissioner grants permit.

BUT: Subsequent Article 78 proceeding challenged DEC
permit, and then:

Raritan Baykeeper v. City of New York (Public Trust
Doctrine)

- Court holds facility within a mapped but unimproved park
Is parkland alienation, needs legislative approval.

- Facility lost permit.
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Finally, we will mention  the City’s experience in trying to site a yard waste composting facility that would produce compost for use in public parks.

The partnership with the Parks Department involved selecting an interim  site for this approximately 19.6 acre facility on a former landfill  and mainly within a portion of Spring Creek Park .  This unimproved land was a magnet for illegal dumping, was not in the 10-year capital plan to be developed into a finished park and had  minimal natural resource value.

Whlle the Department prevailed in the multiyear DEC permit proceeding,  the City ultimately lost in a case over whether this facility amounted to alienation of parkland that needed  authorization from the state legislature.
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Thanks for listening.  We seem to have time for a few questions.
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