
New RPIE Rules
The New York City Department of Fi-
nance has promulgated an amendment 
to the Rules of the City of New York 
concerning the monetary penalties for 
failing to file the income and expense 
statement for owners of income-pro-
ducing property. Section 11.208.1 of 
the Administrative Code of the City of 
New York requires that owners of in-
come-producing real property in New 
York City file income and expense state-
ments each year. DOF uses the infor-
mation in the statements to assess the 
value of real property in the city. 

This rule amendment increases the 
monetary penalties for failure to file a 
required income and expense state-
ment for income-producing property 

for three consecutive years. The current 
fee schedule sets forth penalty amounts 
of $300 to $100,000 based upon the fi-
nal actual assessed valuation of the real 
property. The new rule amendment will 
increase the penalty to five percent of 
the final actual assessed value for the 
calendar year in which such a statement 
was to be filed. 

The final rule amendment was pub-
lished in the City Record on June 12, 
2019, and the effective date was July 
12, 2019. The rules concerning income 
and expense statements are set forth in 
Chapter 33 of Title 19 of the Rules of the 
City of New York and this amendment 
will add a new a paragraph to subdivi-
sion (a) of Section 33-03 of the Rules ■  
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PLEASE NOTE

The NYC Department of Finance’s 
Tax Audit Division and Conciliations 
Bureau have moved. They are  
now located at 375 Pearl Street, 
New York, NY  10038. 

Register Now for TaxRAPP 2019!
Join us for an informative day of panel discussions, presentations, tips, 
and insights from leading tax professionals and top government officials at 
TaxRAPP 2019. Limited seats available; reserve yours today!  

October 31, 2019
Sheraton New York Times Square 
811 7th Avenue (at West 53rd Street)
New York, NY 10019
8:00 AM — 5:00 PM ET

AGENDA HAS NOW BEEN POSTED

REGISTER NOW
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Tax Cuts and Jobs Act Means Changes for Business Tax Filers
The federal Tax Cuts and Jobs Act of 2017 
created new provisions in the Internal 
Revenue Code (IRC) addressing three 
new categories of income earned from 
overseas operations, including manda-
tory deemed repatriation income (IRC 
§ 965 income), foreign-derived intan-
gible income (FDII), and global intan-
gible low-taxed income (GILTI). New 
York City’s business corporation tax 
(BCT), general corporation tax (GCT), 
unincorporated business tax (UBT), 
and banking corporation tax (BTX)—
collectively, “New York City’s business 
taxes”—all use federal taxable income 
as a starting point, and will be affected 
by the new categories of income being 
reported at the federal level.

Note that pending legislation and guid-
ance at the federal level addressing 
the tax treatment of GILTI and FDII 
amounts could change how taxpayers 
are required to treat these amounts 
for city tax purposes. Department of 
Finance attorneys will provide any up-
dates needed to reflect new develop-
ments at the federal level.

General Overview of 
IRC § 965 Reporting
The Tax Cuts and Jobs Act (Public Law 
115-97) requires certain US taxpay-
ers to recognize mandatory deemed 
repatriation income as Subpart F in-
come. In general, this is accomplished 
by U.S. shareholders recognizing 
post-1986 accumulated earnings and 
profits and deficits of certain foreign 
corporations under IRC § 965(a) and 
(b), together referred to as the IRC § 
965(a) inclusion amount. These tax-
payers are then allowed to deduct a 
portion of the IRC § 965(a) inclusion 
amount under IRC § 965(c).

BCT Reporting: Pursuant to changes 
enacted in the 2018-19 New York state 
budget, for tax years beginning on or 
after January 1, 2017, the IRC § 965(a) 
inclusion amount received from both 
unitary and non-unitary corporations 
not included in a combined return 
with the taxpayer is considered gross 
exempt controlled foreign corporation 
(CFC) income. It is never considered 
gross investment income.

The IRC § 965(a) inclusion amount, less 
any interest deductions directly or in-
directly attributable to the income [or 
less 40% of the IRC § 965(a) inclusion 
amount if the safe harbor election is 
made], is considered exempt CFC in-
come and deducted from entire net in-
come (ENI) when computing business 
income. Since the IRC § 965(a) inclu-
sion amount is considered gross ex-
empt CFC income, the federal deduc-
tion under IRC § 965(c) is not allowed.

The IRC § 965(a) inclusion amount is 
not included in the numerator or de-
nominator of the business allocation 
percentage (BAP). Additionally, the 
IRC § 965(a) inclusion amount is disre-
garded for purposes of the “principally 
engaged” test used to determine a tax-
payer’s, or a combined group’s, eligibil-
ity for preferential rates and amounts 
available to manufacturers.

GCT/UBT/BTX Reporting: IRC § 965 
income is a component of federal tax-
able income, and there are no specific 
statutory modifications under the GCT, 
UBT, or BTX that exclude this income 
from city tax computations. Hence, for 
purposes of the GCT, UBT, and BTX, 
the net IRC § 965 income reported to 
the IRS pursuant to Subpart F must be 
incorporated into the starting point of 
city tax calculations. Note that IRC § 
965 income must be treated as dividend 
income from stock for city tax purpos-
es. The IRC § 965(a) inclusion amount 
must be classified as business income, 
investment income, or income from 
subsidiary capital, to the extent appli-
cable, and deductions, including the de-
duction under IRC § 965(c) and interest 
deductions, must be attributed to the 
appropriate category of income. The 
net IRC § 965 income must be allocated, 
or in the case of income from subsidiary 
capital, excluded, in accordance with its 
classification and existing city law. 

Under IRC § 965(n), taxpayers are per-
mitted to make an election to not take 
IRC § 965 income into account in de-
termining their net operating loss de-

Dear DOF,
Are corporate director fees subject to  
New York City’s unincorporated business tax?

Dear Business Entity,

Generally, corporate director fees would not be subject 
to the unincorporated business tax (UBT). Under UBT 
regulations (19 RCNY §28-02(e)), serving as a corporate 
director is not considered to be carrying on a business 
as subject to the UBT, unless it is done as part of another 
unincorporated business. So, for example, the corporate 
director fees of an attorney who is performing his or her 
director’s service as part of that attorney’s law practice 
in NYC would be included in the attorney’s UBT taxable 
income. However, the fees of a corporate director whose 
service is not done as part of any other business would not 
be subject to the UBT.

SUBMIT A QUESTION
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duction (NOL) under IRC § 172 for the 
taxable year, and for purposes of de-
termining NOL carrybacks and carry-
overs. Subchapter S corporations and 
unincorporated businesses treated as 
partnerships for federal income tax 
purposes will be permitted to make an 
election similar to the election available 
under IRC § 965(n) for purposes of cal-
culating their city tax. Unincorporated 
businesses treated as individuals for 
federal income tax purposes, including 
individuals who are the sole members 
of disregarded entities who have made 
the IRC § 965(n) election for federal tax 
purposes, must calculate their NOLs 
for city tax purposes in a manner con-
sistent with their federal NOL calcula-
tion.

General Overview of 
GILTI and FDII Reporting
The TCJA created a new category of in-
come from controlled foreign corpora-
tions (CFCs) under § 951A, called GILTI. 
For federal tax purposes, a U.S. share-
holder of a CFC is required to include 
in gross income its GILTI, which is the 
excess of a U.S. shareholder’s net CFC 
tested income over the U.S. sharehold-
er’s net deemed tangible income return 
for the tax year. 

For federal tax purposes, a U.S. domes-
tic corporation taxed as a C corpora-
tion  is allowed to deduct a portion of 
its GILTI (GILTI deduction) under IRC 
§ 250(a)(1)(B)(i), as reduced by IRC § 
250(a)(2). A U.S. domestic corporation 
taxed as a C corporation is also allowed 
to deduct a portion of its income de-
rived from serving foreign markets 
(FDII deduction) under IRC § 250(a)(1)
(A) (reduced by IRC § 250(a)(2)).

BCT Reporting: New York City’s BCT 
statute requires taxpayers to add back 
“the amount of any federal deduction 
allowed pursuant to Section 250(a)(1)(A) 
of the Internal Revenue Code” when 
computing ENI.

Net GILTI income, which is the GILTI 
recognized under IRC § 951A less the 
allowable GILTI deduction, is included 
in ENI under Subchapter 3-A. IRC § 78 

dividends attributable to GILTI are not 
included in ENI.  

If the stock of a foreign corporation 
that generates GILTI is business capital, 
net GILTI income must be included in 
the BAP calculation in order to prop-
erly reflect the taxpayer’s business in-
come and capital in the city. Such net 
GILTI income must be included in the 
denominator but not the numerator of 
the BAP.  

If the stock of a foreign corporation 
that generates GILTI is investment cap-
ital, only the net GILTI income (GILTI 
income from investment capital minus 
the GILTI deduction amount attribut-
able to that income) may be deducted 
as investment income in the computa-
tion of business income. This net GILTI 
amount, like all other income from in-
vestment capital, is not included in the 
numerator or denominator of the BAP. 

The net GILTI amount is disregarded 
for purposes of the “principally en-
gaged” test used to determine a taxpay-
er’s, or a combined group’s, eligibili-
ty for preferential rates and amounts 
available to manufacturers.

GCT and BTX Reporting: S corpora-
tions do not have a GILTI inclusion 
amount at the federal level. However, 
subject to statutorily specified limita-
tions, under the City’s GCT and BTX, 
entire net income is the same as the 
entire taxable income which the tax-
payer would have been required to 
report to the United States Treasury 
Department if the taxpayer had not 
made an election under Subchapter S 
of Chapter 1 of the Internal Revenue 
Code. GILTI is a component of federal 
taxable income for C corporation tax-
payers at the federal level, and there 
are no statutory modifications under 
the GCT and BTX that exclude GILTI 
income from ENI. Therefore, GCT 
and BTX taxpayers must compute 
their GILTI inclusion and deduction 
amounts as they would if they were C 
corporations, include GILTI in ENI, 
and classify GILTI as business income, 
investment income, or income from 

subsidiary capital, to the extent appli-
cable. IRC § 78 dividends attributable 
to GILTI are not included in ENI.

For city tax purposes, if the stock that 
generates GILTI is business capital, the 
income is treated as business income. 
If the stock that generates GILTI is in-
vestment capital, the income is treated 
as investment income. If the stock that 
generates GILTI is subsidiary capital, 
the income is treated as income from 
subsidiary capital. 

The GILTI deduction does not apply 
to S corporations or their sharehold-
ers at the federal level. However, as 
explained above, GCT and BTX tax-
payers are treated as federal C cor-
porations for New York City tax pur-
poses. Therefore, taxpayers subject to 
the GCT and BTX will be permitted 
to calculate entire net income by tak-
ing the GILTI deduction into account. 
Note that GILTI deductions must be 
attributed to business income, invest-
ment income, or income from subsid-
iary capital, to the extent applicable.

New York City decouples from the 
federal FDII deduction for purposes 
of the GCT, so GCT taxpayers will not 
be permitted to incorporate the de-
duction under IRC § 250(a)(1)(A) into 
their City tax computations. Taxpayers 
subject to the BTX will be permitted to 
calculate entire net income by taking 
the FDII deduction into account be-
cause there is no statutory modifica-
tion under the BTX that excludes the 
FDII deduction from City tax compu-
tations. 

For GCT purposes, if the stock of a for-
eign corporation that generates GILTI is 
business capital, net GILTI income must 
be included in the BAP calculation in 
order to properly reflect the taxpayer’s 
business income and capital in the city. 
Such net GILTI income must be includ-
ed in the denominator but not the nu-
merator of the BAP. 

If the stock of a foreign corporation that 
generates GILTI is investment capital, or 
income from subsidiary capital, only the 
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net GILTI income (GILTI income from 
investment capital or subsidiary capi-
tal minus the GILTI deduction amount 
attributable to that income) may be de-
ducted as investment income or income 
from subsidiary capital in the computa-
tion of business income. The net GILTI 
amounts that are investment income or 
income from subsidiary capital are not 
included in the numerator or denomi-
nator of the BAP.

UBT Reporting: UBT taxpayers who are 
treated as partnerships for federal pur-
poses whose federal returns are filed in 
a manner that is consistent with the fi-
nal GILTI regulations (84 FR 29288) will 
not be required to include GILTI in ENI 
because, under the final regulations, 
domestic partnerships do not have a 
GILTI inclusion amount at the federal 
level. However, UBT taxpayers who are 
treated as partnerships for federal pur-
poses and who avail themselves of the 
relief provided under Notice 2019-46 
and apply the proposed regulations (83 
FR 5107) to their federal returns for tax 
years ending before June 22, 2019 may 
file their UBT returns in a manner con-
sistent with their federal returns and in-
clude GILTI in unincorporated business 
gross income for such years. Unincor-
porated businesses that are treated as 
individuals for federal income tax pur-
poses, including individuals who are the 
sole members of disregarded entities 
will be required to include GILTI into 
the starting point of their City tax com-
putations and classify GILTI as business 
income or investment income to the 
extent applicable. Proposed regulations 
issued by Treasury and the IRS inter-

pret IRC § 962 as permitting individual 
U.S. shareholders to elect to be treated 
as a domestic corporation with respect 
to GILTI income. Individuals who make 
the IRC § 962 election will be permitted 
to reduce taxable income by the portion 
of the Section 250 deduction that would 
be allowed to a domestic corporation 
with respect to the individual’s GILTI 
and the Section 78 gross-up attributable 
to the shareholder’s GILTI. Taxpayers 

who have made the election under IRC 
§ 962 for federal tax purposes must cal-
culate their GILTI deduction for city tax 
purposes in a manner consistent with 
their federal calculation. UBT taxpay-
ers who make the IRC § 962 election 
to be treated as a domestic corporation 
for federal purposes must include net 
GILTI income that is generated from 
business capital in the denominator, but 
not the numerator, of the BAP ■

Dear DOF,
I have a business located in a New York City warehouse, 
with no outside location. We buy various cellular products 
and then resell these products by shipping them via 
common carrier to vendors in various states. Can I allocate 
net income for business corporation tax purposes?”

Dear Business Entity,

In this case, the corporation may allocate (apportion) 
its business income for business corporation tax (BCT) 
purposes. As of tax year 2017, corporations subject to 
the BCT apportion their business income using a single 
receipts factor that consists of receipts earned within the 
city over receipts earned everywhere. Business receipts 
from the sale of tangible personal property are sourced 
to where the goods are shipped. A business does not need 
a physical location outside of New York City in order to 
allocate its business income outside of NYC. Only receipts 
from goods shipped to a New York City location are 
included in the numerator of the receipts factor. 

For more information:
Finance Memorandum 18-9 provides guidance to taxpayers on how to report IRC § 965 income, GILTI income,  
and the GILTI and FDII deductions on business corporation tax returns. 

Finance Memorandum 18-10 provides guidance to taxpayers on how to report IRC § 965 income, GILTI income,  
and the GILTI and FDII deductions on bank tax, general corporation tax, and unincorporated business tax returns.

Finance Memorandum 18-11 provides guidance to taxpayers who are subject to IRC §163( j ) interest expense 
limitation on how to report and attribute interest expense on business corporation tax, general corporation tax, 
banking corporation tax, and unincorporated corporation tax returns.

SUBMIT A QUESTION
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The Department of Finance has prepared this newsletter for the purpose of highlighting some of DOF’s current positions and procedures. It is 
for informational purposes only and is not binding on the Department of Finance, tax practitioners, or taxpayers.  

If due to a disability you need an accommodation in order to apply for and receive a service or participate in a program offered by the 
Department of Finance, please contact the Disability Service Facilitator at www.nyc.gov/contactdofeeo or by calling 311.
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