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Dear

Thisisin response to your request for aruling dated November 15, 2002 regarding the
gpplication of the New Y ork City General Corporation Tax to the Stuation described
below. This office received additional information on January 16, 2003.

FACTS
The facts presented are asfollows:

("the Taxpayer") isin the business of resdling long distance telephone
servicesto customersin New York City and itsenvirons. The Taxpayer purchaseslong
distance minutes from other carriers and resdlls them to end-users. The Taxpayer isa
"switchless resdler” and has no facilities, lines or other physica property in New Y ork
City that it usesto effect theresdle. The Taxpayer has no employees or officesin the
City. All business transactions are handled from the company's officesin

The Taxpayer received a Certificate of Public Convenience and Necessity from the New
York State Department of Public Service to operate as aresdler of telephone services
within New York State.
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Y ou have requested a ruling as to whether the Taxpayer is subject to the New Y ork City
General Corporation Tax.

CONCLUSION

The Taxpayer is subject to the New Y ork City Genera Corporation Tax as avendor of
utility services.

DISCUSSION

The New York City Generd Corporation Tax (the "GCT") isimposed on domestic and
foreign corporations for the privilege of doing business, employing capital, owning or
leasing property or maintaining an office in the City. §11-603.1 of the Adminigtrative
Code of the City of New York (the"Code"). However, section 11-603.4 of the Code
provides an exemption for certain corporations subject to the New York City Utility Tax
(the"Utility Tax™). The Utility Tax isimpased on two types of entities, "utilities’ and
"vendors of utility services' for the privilege of exerciang afranchise, holding property,
or doing businessin New York City. 8§11-1102(a) of the Code. A utility isdefinedin
section 11-1101.6 of the Code as "[€]very person subject to the supervision of the
department of public service A vendor of utility servicesis defined in part as "[€]very
person not subject to the supervision of the department of public service” that sdlsor
provides various utility servicesincluding "tdlecommunications services™" A tility is
taxed on "grossincome” defined in Code section 1101.4, while a vendor of utility
sarvicesistaxed on "gross operating income”, a narrower tax base, defined in Code
section 1104.5.

Under section 11-603.4 of the Code, utilities are exempt from the GCT. Thereisno
comparable exemption for vendors of utility services. A vendor of utility servicesis
subject to both the Utility Tax and the GCT but is permitted to reduce its business
income, for purposes of the GCT, by the ratio thet its gross operating income subject to
Utility Tax bearsto itstota gross operating income.

Because it is providing telecommunications servicesin New Y ork City, the Taxpayer is
clearly subject to the Utility Tax. A corporation that provides services to customersin
New York City on aregular basisis considered to be doing businessin New Y ork City
for purposes of the GCT. The question of whether the Taxpayer is subject to the GCT
depends on whether the Taxpayer isautility or vendor of utility servicesfor Utility Tax
purposes, which, in turn, depends on whether, under the law, it is deemed to be subject to
the supervision of the PSC.

In Cable & Wirdess, Inc. v. The City of New Y ork Department of Finance, 190 Misc. 2d
410, 735 N.Y.S. 2d 717. (Supreme Court, New Y ork County, 2001) (hereafter "Cable &

! The actual supervision is done by the Public Service Commission (hereafter the "PSC"), which is an entity
within the Department of Public Service.



Wirdess') the court directly addressed the issue of whether aresdler of
telecommunications services is subject to the supervison of the PSC.

In Cable & Wirdess, the court examined the higtory of the Utility Tax in detall,
diginguishing treditiond utilities subject to the supervision of the PSC from resdllers of
telephone sarvices. The court noted that traditional utilities were monopolies that
"provided services or commodities viewed as necessities.” In contrast, with regard to
resdllers, the court quoted a 1989 PSC Opinion on Regulatory Policies and stated, "the
PSC has concluded that 'resde activity tends to exhibit the characteritics of effective
competition...and] as [t]here are no significant effective barriers to entry and resdlers
generdly do not have the ability to control prices or exercise market power,' regulation
haslittleroleto play." Cable & Wirdess, 190 Misc. 2d at 417. The court noted further,
"[w]hile during the rlevant periods, resdllers such as Cable, were required to file tariffs
and Caertificates of Public Convenience and Necessity, to meet certain minimum service
requirements, and were subject to resolution of customer service disputes and financid
reporting and accounting rules, enforcement and supervison, as indicated below, had
been relaxed so that many of these requirements were pro forma." 190 Misc. 2d at 418.

Thefactsin this case are subgtantialy the same asin Cable & Wirdless. Asaresdler, the
Taxpayer is operating in a highly competitive market and is subject to reporting
requirements that are basicdly pro forma. We, therefore, conclude that insofar asthe
Taxpayer is not subject to meaningful supervison by the PSC, for purposes of the Utility
Tax, the taxpayer isavendor of utility services. The Taxpayer is, therefore, subject to the
GCT.

The Department reserves the right to verify the information submitted.

Sincerdly,

DevoraB. Cohn
Associate Commissioner
For Legd Affars



