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DEPARTMENT OF HOUSING PRESERVATION AND DEVELOPMENT 
 
 

Notice of Public Hearing and Opportunity to Comment on Proposed Rules 
 

What are we proposing?  The Department of Housing Preservation and Development (HPD) is 
proposing amendments to chapter 51 of title 28 of the Rules of the City of New York to revise 
certain requirements for buildings applying for tax benefits under New York State Real Property 
Tax Law section 421-a(16). 
 
When and where is the Hearing?  HPD will hold a public hearing on the proposed rules. The 
public hearing will take place from 11:00 am to 12:00 pm on Tuesday, October 29, 2019.  The 
hearing will be in HPD’s offices at 100 Gold Street, 9th Floor, Room 9P10, New York, New York 
10038. 
 
The location has the following accessibility options available:  The building and hearing 
room are wheelchair accessible. 
  
How do I comment on the proposed rules?  Anyone can comment on the proposed rules by: 
 

• Website.  You can submit comments to HPD through the NYC rules Web site at 
http://rules.cityofnewyork.us. 

 
• Email.  You can email written comments to rules@hpd.nyc.gov. 

 
• Mail.  You can mail written comments to Meilan Chiu, Director of Operations and Policy 

Analysis, 100 Gold Street, Room 9Z-2, New York, New York 10038. 
 

• Fax.  You can fax written comments to HPD, 212 863-7156, ATTN: Meilan Chiu. 
 

• Hearing.  You can speak at the public hearing.  Anyone who wants to comment on the 
proposed rules at the public hearing must sign up to speak. You can sign up before the 
hearing by calling (212) 863-6494. You can also sign up in the hearing room before the 
hearing begins on October 29, 2019. You can speak for up to three minutes. 

 
Is there a deadline to submit written comments?  All written comments must be submitted 
before the close of business on October 29, 2019. 
 
What if I need assistance to participate in the Hearing?  If you need a sign language 
interpreter or other reasonable accommodation of a disability at the Hearing, you must tell us no 
later than October 18, 2019 either by email at accessibility@hpd.nyc.gov, by telephone at 212-
863-6494, or by mail at the address given above.  
 
Can I review the comments made on the proposed rules?  You can review the comments 
made online on the proposed rules by going to the website at http://rules.cityofnewyork.us/. A 
few days after the hearing, copies of all comments submitted online, copies of all written 
comments, and an audiotape of oral comments concerning the proposed rules will be available 
to the public at 421-a Customer Service Conference Room No. 8-CO9, 8th Floor, 100 Gold 
Street, between 10:00 am – 4:00 pm on weekdays. 
 

http://rules.cityofnewyork.us/
mailto:rules@hpd.nyc.gov
http://rules.cityofnewyork.us/
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What authorizes HPD to make this rule?  Sections 1043 and 1802 of the City Charter and 
Section 421-a of the New York State Real Property Tax Law authorize HPD to make these 
proposed rules.  The proposed rules were included in HPD’s regulatory agenda. 
 
Where can I find the HPD rules?  The HPD rules are in Title 28 of the Rules of the City of New 
York. 
 
What rules govern the rulemaking process?  HPD must meet the requirements of Section 
1043 of the City Charter when creating or changing rules. This notice is made according to the 
requirements of Section 1043 of the City Charter. 
 
Statement of Basis and Purpose 
 
Section 421-a(16) of the Real Property Tax Law (RPTL) was enacted by the State Legislature in 
Chapter 20 of the Laws of 2015, as further amended by Chapter 59 of the Laws of 2017.  RPTL 
Section 421-a(16) provides real property tax exemptions for eligible new multiple dwellings. In 
New York City, HPD determines eligibility for these exemptions and is responsible for ensuring 
that applicants for the exemption comply with eligibility requirements.   
 
HPD’s proposed rule amendments would (1) modify the Application requirements for 
Homeownership Projects, (2) change the deadlines for filing a Notice of Intent to begin 
marketing Affordable Housing Units, (3) clarify the requirement that the Workbook must be 
attached to the Notice of Intent, (4) cap rents of Affordable Housing Units at the rents for 
comparably-sized Market Units, (5) authorize HPD to waive the Application filing fee for certain 
projects and (6) ensure that Buildings are not configured in a manner that impedes the statutory 
and regulatory requirements for the integration of Affordable Housing Units and their residents 
with the rest of the Building. 
 
HPD’s proposed rule amendments would modify the Application requirements for 
Homeownership Projects.  Currently, Offering Plans and Purchase Contracts for 
Homeownership Projects must include the necessary disclosures regarding the Building Size 
Requirement, Primary Residence Requirement and Post-Completion Assessment Cap 
Requirement.  However, since every unit must be sold before a Homeownership Project can 
apply for benefits, the sponsor is no longer involved in the development and the Offering Plan is 
no longer relevant.  To address this situation, the proposed amendments to the rules would 
require each purchaser of a unit in a Homeownership Project to authorize an officer of the board 
to submit the Application and to execute and record the 421-a(16) restrictive declaration on their 
behalf.  This form would also provide for the homeowner’s acknowledgement of the Primary 
Residence Requirement, the Building Size Requirement and the Post-Completion Assessment 
Cap Requirement.  Executed consent forms for each unit in a Homeownership Project would 
have to be submitted with the Application along with executed and recorded deeds for each unit, 
and such deeds would also be required to include the Primary Residence Requirement. 
 
The proposed rule amendments also would modify the deadlines for the submission by Rental 
Projects of the Notice of Intent to begin marketing Affordable Housing Units through Housing 
Connect.  Currently, the Notice of Intent must be filed no later than nine months prior to the 
Completion Date, and there is a limited waiver available to opt-in projects.  Given that marketing 
can take approximately seven months, a Rental Project would be best served by filing its Notice 
of Intent nine months ahead of completion so that the Affordable Housing Units can be leased 
up and occupied immediately at completion.  However, to allow more flexibility, the proposed 
rule amendments would provide for filing of the Notice of Intent no earlier than one year prior to 
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the Completion Date and no later than two months after the Completion Date.  Given this wider 
window for filing the Notice of Intent, the proposed rules also eliminate the filing deadline waiver 
provision. 
 
The proposed rule amendments would redefine the Notice of Intent to expressly require that the 
Workbook be attached as an exhibit to the Notice of Intent and include the proposed unit mix 
and unit distribution information along with the selected affordability option.  Furthermore, the 
proposed rule amendments would allow post-approval changes to the information provided in 
the Workbook, provided that no advertisements for the Affordable Housing Units have been 
posted on Housing Connect.  However, consistent with statutory requirements, the affordability 
election cannot be changed after the Application is filed. 
 
The proposed rule amendments also would change the “Permitted Rent” definition to add an 
additional cap equaling that of the rents charged for any comparably-sized Market Units in the 
same Eligible Site.  They also would authorize HPD to waive the Application filing fee for Rental 
Projects in which all of the units are Affordable Housing Units developed with governmental 
assistance pursuant to a program for the development of affordable housing.  
 
Finally, the proposed rule amendments would make clear that when a single building is 
comprised of two or more residential condominium units containing two or more rental dwelling 
units, it must still comply with the statutory and regulatory requirements for common entrances, 
common areas and non-isolation of affordable units just as if the residential condominium units 
were one Eligible Multiple Dwelling.  It also provides that HPD may disapprove any building 
configuration that frustrates the intent and purpose of these provisions. 
 
New material is underlined. 
[Deleted material is in brackets.] 
 
“Shall” and “must” denote mandatory requirements and may be used interchangeably in the 
rules of this department, unless otherwise specified or unless the context clearly indicates 
otherwise. 
 
Section 1.  Section 51-01 of chapter 51 of title 28 of the Rules of the City of New York is 
amended by deleting the definitions of “Offering Plan” and “Purchase Contract,” by amending 
the definitions of “Notice of Intent” and “Permitted Rent,” and by adding new definitions for 
“Board Authorization and Consent Form,” “Building,” “Deed,” “Residential Condominium Unit” 
and “Workbook” in alphabetical order to read as follows: 
 
Board Authorization and Consent Form. “Board Authorization and Consent Form” means a form 
executed by the owner of a unit in a Homeownership Project that (i) authorizes an officer of the 
board for said Homeownership Project to file an Application on behalf of such Homeownership 
Project, (ii) authorizes such board officer to execute and record the restrictive declaration 
required pursuant to section 51-02(d)(1) of this chapter on behalf of such unit owner and (iii) 
contains the unit owner’s acknowledgement of the Primary Residence Requirement, the 
Building Size Requirement and the Post-Completion Assessment Cap Requirement. 
 
Building. “Building” shall have the meaning set forth in Section 12-10 of the Zoning Resolution.  
 
Deed. “Deed” means an executed and recorded deed that contains the Primary Residence 
Requirement for a dwelling unit in a Homeownership Project. 
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Notice of Intent.  “Notice of Intent” means a notice of intent to begin marketing the Affordable 
Housing Units through Housing Connect [seven months prior to the Completion Date] and that, 
in addition to any other documentation required in the Notice of Intent, includes [as exhibits: (i) 
the affordability option elected pursuant to the Act, (ii) the unit mix proposed to satisfy 
subparagraph (ii) of paragraph (g) of the Act or, in accordance with such subparagraph, the 
claimed exemption from such unit mix requirements, and (iii) the unit distribution proposed to 
satisfy subparagraph (i) of paragraph (g) of the Act and Section 51-03 of this chapter] the 
Workbook as an exhibit.  
 
[Offering Plan.  “Offering Plan” means a plan governing the offering and sale of condominium or 
cooperative units in a Homeownership Project that (i) complies with Article 23-A of the General 
Business Law (“Martin Act”), the Act and this chapter, and (ii) discloses the Building Size 
Requirement, Primary Residence Requirement and Post-Completion Assessment Cap 
Requirement.] 
 
Permitted Rent.  “Permitted Rent” means a rent for any lease or lease renewal at any time 
during the Restriction Period or Extended Restriction Period, as applicable, that does not 
exceed the lesser of: 

(i) the Legal Rent, or  
(ii) either 

 (1) for Affordable Housing Units in an Eligible Multiple Dwelling that is not 
subject to a HAP Contract[,]: 

 (A) the rent for any Market Unit of comparable bedroom size in the same Eligible 
Site, or  

(B) thirty percent of the applicable percentage of Area Median Income, minus the 
amount of any applicable Utility Allowance, provided, however, that solely for purposes 
of establishing the initial rent for each Affordable Housing Unit, if there is a regulatory 
agreement between the fee owner and a federal, state or local agency or instrumentality 
governing such Affordable Housing Unit that was executed prior to the date of filing of 
the Notice of Intent, the Area Median Income [in effect as of the earlier to occur of the 
(A) date of any regulatory agreement between the fee owner and a federal, state or local 
agency or instrumentality, or (B) date of filing of the Notice of Intent, shall be utilized] in 
the rent schedule to such regulatory agreement shall be utilized, or  

(2) for Affordable Housing Units in an Eligible Multiple Dwelling that is subject to 
a HAP Contract and only during the term of such HAP Contract, 120% of the Contract 
Rents for such Affordable Housing Units, provided, however, that such rents, less any 
Section 8 rent subsidies, do not exceed the lesser of:  

(A) thirty percent of the applicable percentage of Area Median Income minus the 
applicable Utility Allowance, or  

(B) the tenant’s maximum payment under the HAP Contract. 
 
[Purchase Contract.  “Purchase Contract” means a contract to purchase a dwelling unit in a 
Homeownership Project that contains the Building Size Requirement, the Primary Residence 
Requirement and the Post-Completion Assessment Cap Requirement.] 
 
Residential Condominium Unit.  “Residential Condominium Unit” means two or more rental 
dwelling units collectively held in a condominium form of ownership.  
 
Workbook.  “Workbook” means the Affordable Housing New York – 421-a(16) – Units Workbook 
available on the Agency’s website at https://www1.nyc.gov/site/hpd/developers/tax-
incentives.page that is submitted by the applicant to the Agency with the Notice of Intent and 

https://www1.nyc.gov/site/hpd/developers/tax-incentives.page
https://www1.nyc.gov/site/hpd/developers/tax-incentives.page
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which must provide the requested information about all of the Affordable Housing Units and the 
Market Units, including, but not limited to, (i) the affordability option elected pursuant to the Act, 
(ii) the unit mix proposed to satisfy subparagraph (ii) of paragraph (g) of the Act or, in 
accordance with such subparagraph, the claimed exemption from such unit mix requirements, 
(iii) the unit distribution proposed to satisfy subparagraph (i) of paragraph (g) of the Act and 
Section 51-03 of this chapter, and (iv) if such Workbook includes two or more Eligible Multiple 
Dwellings that will be part of a single Application, proof that all such Eligible Multiple Dwellings 
are contained within the same zoning lot.  
 
§ 2.  Subdivisions (a-2), (b) and (c) of section 51-02 of chapter 51 of title 28 of the Rules of the 
City of New York are amended to read as follows: 
 

a-2.  No Application shall be filed with respect to any Homeownership Project before (1) the 
first assessment following the Completion Date, and (2) there are [executed Purchase 
Contracts] Board Authorization and Consent Forms and Deeds for each unit in such 
Homeownership Project.  
 

b. [No affordability election can be changed after the filing of a Notice of Intent and no unit 
mix or unit distribution proposed in such Notice of Intent can be changed after it has been 
approved by the Agency] The Agency may authorize changes to any information provided in the 
Workbook that was submitted with the Notice of Intent after the Agency has provided an initial 
approval thereof if no advertisements for the Affordable Housing Units identified in such 
Workbook have been displayed on Housing Connect.  Notwithstanding the foregoing, in 
accordance with subparagraph (g) of the Act, the Agency shall not authorize any changes to the 
affordability option after the Application is filed. 
 

c. The Application must be submitted with the non-refundable filing fee established by the 
Act; provided, however that the Agency may waive such filing fee for any Application that is 
submitted for a Rental Project in which all of the dwelling units are Affordable Housing Units 
constructed with the substantial assistance of grants, loans or subsidies provided by a federal, 
state or local agency or instrumentality pursuant to a program for the development of affordable 
housing.  
 
§ 3.  Paragraphs (2), (3) and (6) of subdivision (d) of section 51-02 of chapter 51 of title 28 of 
the Rules of the City of New York are amended to read as follows: 
 
(2) [Unless the Agency waives this requirement in accordance with Section 51-06(c) of this 
chapter, satisfactory] Satisfactory evidence that the Notice of Intent to begin marketing the 
Affordable Housing Units was filed with the Agency no earlier than one year before the 
Completion Date and no later than [nine] two months [prior to] after the Completion Date. 
 
(3) Proof that [prior to the Completion Date,] the Agency determined that (i) an Eligible Site will 
meet the unit mix requirements for Affordable Housing Units established pursuant to 
subparagraph (ii) of paragraph (g) of the Act, or, in accordance with such subparagraph, is 
exempt from such unit mix requirements, and (ii) an Eligible Multiple Dwelling will meet the 
distribution requirements for rental dwelling units established pursuant to subparagraph (i) of 
paragraph (g) of the Act and Section 51-03 of this chapter. 
 
(6) With respect to a Homeownership Project, [each executed Purchase Contract] the Deed and 
the [Offering Plan] Board Authorization and Consent Form for every unit in such 
Homeownership Project. 
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§ 4.  Section 51-03 of chapter 51 of title 28 of the Rules of the City of New York is amended by 
adding new subdivisions (d) and (e) to read as follows: 
 
(d) Notwithstanding any inconsistent provision of this chapter, for the purpose of subparagraph 
(i) of paragraph (g) of the Act and subdivisions (a) through (c) of this section, a Building 
comprised of two or more Residential Condominium Units constitutes one Eligible Multiple 
Dwelling.  
 
(e) The Agency may disapprove any Building configuration that would frustrate the intent and 
purpose of subparagraph (i) of paragraph (g) of the Act and subdivisions (a) through (c) of this 
section by segregating Affordable Housing Units or limiting the ability of residents of Affordable 
Housing Units to access an Eligible Multiple Dwelling’s Common Areas. 
 
§ 5.  Subdivision (c) of section 51-06 of chapter 51 of title 28 of the Rules of the City of New 
York is REPEALED. 
 
 
Commissioner Louise Carroll 
September 16, 2019 
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NEW YORK CITY LAW DEPARTMENT 
DIVISION OF LEGAL COUNSEL 

100 CHURCH STREET 
NEW YORK, NY 10007 

212-356-4028 
 

CERTIFICATION PURSUANT TO 

CHARTER §1043(d) 

 

RULE TITLE: Amendment of Affordable Housing Tax Exemption Rules 

REFERENCE NUMBER: 2019 RG 048 

RULEMAKING AGENCY: Department of Housing Preservation and Development  

 

  I certify that this office has reviewed the above-referenced proposed rule as 
required by section 1043(d) of the New York City Charter, and that the above-referenced 
proposed rule: 
 

(i) is drafted so as to accomplish the purpose of the authorizing provisions of 
law; 

(ii) is not in conflict with other applicable rules; 

(iii) to the extent practicable and appropriate, is narrowly drawn to achieve its 
stated purpose; and 

(iv) to the extent practicable and appropriate, contains a statement of basis and 
purpose that provides a clear explanation of the rule and the requirements 
imposed by the rule. 

 

/s/ STEVEN GOULDEN    Date:  August 26, 2019 
Acting Corporation Counsel 
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NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS 
253 BROADWAY, 10th FLOOR 

NEW YORK, NY 10007 
212-788-1400 

  
 

CERTIFICATION / ANALYSIS  
PURSUANT TO CHARTER SECTION 1043(d) 

 
 
RULE TITLE: Amendment of Affordable Housing Tax Exemption Rules 

REFERENCE NUMBER: HPD-63 

RULEMAKING AGENCY: Department of Housing Preservation and Development 
 
 

I certify that this office has analyzed the proposed rule referenced above as required by Section 1043(d) of 
the New York City Charter, and that the proposed rule referenced above: 

 
(i) Is understandable and written in plain language for the discrete regulated  

community or communities; 
 
(ii) Minimizes compliance costs for the discrete regulated community or  

communities consistent with achieving the stated purpose of the rule; and 
 
(iii)      Does not provide a cure period because it does not establish a violation, modification of a violation, 

or modification of the penalties associated with a violation. 
 
 
     /s/ Fiona Peach                    August 26, 2019  
   Mayor’s Office of Operations            Date 
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