THE CITY OF NEW YORK
OFFICE OF THE MAYOR
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October 23, 2020
Department of Justice, Executive Office for Immigration Review
Via electronic submission
Re:
Procedures for Asylum and Withholding of Removal
EOIR Docket No. 19-0010, RIN 1125-AA93 A.G. Order No. 4843-2020
The City of New York (“the City”) submits this comment to oppose the Department of
Justice (“DOJ”), Executive Office for Immigration Review’s (“EOIR”) proposed rule entitled
“Procedures for Asylum and Withholding of Removal,” which was published in the Federal
Register on September 23, 2020 (“Proposed Rule”). The Proposed rule joins a series of proposed
regulations by this federal administration that seeks to undermine meaningful access to asylum
and withholding of removal.1 As with these other barriers to accessing humanitarian relief, this
rule will have a detrimental impact on the City by further compromising immigrant New Yorkers’
access to statuses and benefits they deserve and undermining public trust in the legal system.
The New York City Mayor’s Office of Immigrant Affairs (“MOIA”), the Department of
Social Services (“DSS”), and the Mayor’s Office to End Gender Based Violence (“ENDGBV”)
contributed to this comment. MOIA promotes the wellbeing of the City’s immigrant residents
through programs, policy recommendations, and community engagement efforts that facilitate
their successful integration into the civic, cultural and economic life of New York. Using this
multipronged approach, MOIA works to eliminate barriers to opportunity, promote immigrant
rights, expand civic engagement, and further the empowerment of immigrant New Yorkers. This
includes supporting immigrant access to justice. DSS includes the City’s Office of Civil Justice,
which operates a range of City-funded immigration legal services programs for thousands of
immigrants in New York City, including legal services for immigrants in cases in the immigration
courts. Recognizing that acts of gender-based violence, including sexual abuse, human trafficking,
stalking and domestic violence are public health issues that impact the safety and well-being of all
New Yorkers, ENDGBV was created to develop policies and programs, provide training and
prevention education, conduct research and evaluations, perform community outreach, and
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Reasonable Fear Review, 85 FR 36264 (Jun. 15, 2020) at
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coordinate service delivery for survivors and their families. ENDGBV collaborates with City
agencies and community stakeholders to ensure access to inclusive services for survivors of
domestic and gender-based violence, particularly immigrant survivors and vulnerable populations.
The City has taken great strides to support those fleeing persecution as they establish safe,
stable homes here,2 and, as such, we have a vested interest in ensuring that those seeking
humanitarian protection have effective legal support in navigating an ever-changing and
complicated system, and that the legal process is fair. The City objects to the Proposed Rule,
because it would severely hamper the effective delivery of our legal services, and unfairly tilts the
asylum hearing process in favor of the government in many ways, including by: establishing a 15day filing deadline for asylum applications, making it extremely difficult to obtain counsel;
changing the standard on what would constitute an “incomplete” application and setting a 30-day
timeline for correcting any errors or risk waiving the right to claim asylum; creating a double
standard for country conditions evidence produced by the government versus any other sources;
and changing the role of the immigration judge by allowing judges to submit their own evidence
in asylum proceedings. For these reasons and those elaborated upon below, we call upon the DOJ
to immediately withdraw the Proposed Rule.
New York City has a strong vested interest in helping its noncitizen residents legalize their
status.
New York City’s strength and vibrancy comes from being the quintessential city of
immigrants, and the success of our immigrant population directly affects how the City grows and
thrives. Immigrants make up almost 40 percent of the total population, and nearly 60 percent of
New Yorkers live in households with at least one immigrant. 3 This is in addition to 1 million New
York City residents who live in mixed-status households. 4 Immigrants make up more than half of
our frontline workers risking their health to make sure the City keeps moving. 5 Moreover, over 25
percent of food and drug store employees, 22 percent of social service workers, and 36 percent of
cleaning service employees are noncitizens.6 Recognizing this simple truth, the City has created
inclusive programs and policies to serve all New Yorkers.
Given this reality, any attack on immigrants is a risk to the City as a whole. This is
especially true when a policy targets vulnerable populations like asylum seekers. For this reason,
the City has consistently fought to support immigrants, including those fleeing traumatic
experiences in their home countries, establish new homes in the City. 7 A significant proportion of
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those individuals granted asylum in any given year reside in the City and New York State. In
FY17, 1,510 individuals granted affirmative asylum resided in the State. 8 The City has invested
millions of dollars in the provision of immigration legal services, including for humanitarian relief,
because we know that immigration, adjustment of status, and naturalization have benefits for all
New Yorkers. Naturalization, for example, increases annual earnings and increases tax revenues
for federal, state, and city governments, 9 and is one of the tools that the City can use to combat
poverty.10
The Proposed Rule will make it more difficult for vulnerable populations to receive the
protections of asylum and work toward naturalization, in contravention of international law, longstanding federal law and policy, and the City’s investments. The Proposed Rule is just one of many
this federal administration has introduced to try to dismantle the asylum system, 11 and reflect a
broader trend toward restricting and reducing asylum more generally. 12 Taken in conjunction with
these recently proposed changes, the Proposed Rule represents a shameful attack on vulnerable
individuals who are desperately seeking refuge in the U.S.
Additionally, the Proposed Rule would significantly impact the number of vulnerable New
Yorkers eligible to receive benefits under Permanent Residence Under Color of Law
(“PRUCOL”), a category which includes those with pending asylum applications awaiting a
determination on their case. The drastic deadline changes provided by the new Proposed Rule
make it significantly more onerous on applicants to meet these deadlines and nearly impossible to
do so effectively without the help of representation. Under these conditions, many vulnerable New
Yorkers who would previously have been eligible for benefits critical to their wellbeing and
survival would be left unable to apply or receive them.
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New York City is proud to be a city that so many immigrants call home and recognizes
that asylum-seekers may be in need of support from the social safety net in the form of emergency
food and shelter. Instead of working to expedite the process, so that asylum-seekers can support
themselves and their family members, the Proposed Rule intentionally severely limits the ability
of would-be asylum-seekers to submit asylum applications and ultimately eliminates their
eligibility to enter the work force and would be a drastic departure from longstanding policy.
New York City has a strong and vested interest in protecting the efficacy of its investment in
legal services.
As noted above, the City has invested tens of millions of dollars in immigration legal
services in order to help immigrant New Yorkers access immigration benefits to which they are
entitled, which in turn has beneficial effects for the City as a whole. The Proposed Rule would
dilute this investment by creating artificial deadlines for asylum cases, which will make it harder
for these providers to take on new asylum cases and reducing legal services capacity for nonasylum cases.
By adding a 15-day deadline from the date of the noncitizen’s first hearing to file an
application for asylum and withholding of removal, and by imposing a 180-day adjudication
deadline for immigration judges, the Proposed Rule will wreak havoc on the City’s legal services
investment.13 These deadlines, especially the extremely short deadline for filing a complete
application, will upend our providers’ case management processes and make representation
virtually impossible during the preliminary stages of a case, given the backlogs that our providers
face.
The 15-day deadline is particularly worrisome given how lengthy and incredibly complex
the asylum application is.14 Further, this deadline is made even more punitive when taken together
with the Proposed Rule’s changes to what constitutes a “complete” application and the penalties
asylum seekers would face for an “incomplete” application. Although asylum applicants will now
have to rush to complete their applications within just two weeks, even small mistakes or
omissions15 may lead to the court deeming their applications incomplete. Once an immigration
judge finds an application “incomplete,” the applicant will now only have 30 days to make all the
necessary corrections; otherwise, the applicant will be considered to have abandoned her
13
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application, waiving the ability to seek asylum. The logical result of this Proposed Rule will be
that those fleeing persecution will be denied a meaningful opportunity to apply for asylum and
meritorious applications being rejected.
The Proposed Rule offers no reasoned justifications for these drastic deadlines and offers
no analysis of how such truncated timelines will affect asylum applicants’ ability to find legal
representation. Instead, the DOJ amazingly claims that the imposition of a time limit will help
those with meritorious claims. Such a bald-faced lie would be laughable if it were not so
calculatedly cruel. The DOJ claims that delaying filing of the claim risks delaying protection or
relief for meritorious claims and increases the likelihood that important evidence, including
personal recollections, may degrade or be lost over time. This is, at best, only partially true in the
abstract sense. Of course, if an asylum claim languishes for several years, the asylum-seeker with
a meritorious claim will be harmed, and important evidence may be lost. But some of the important
evidence that the DOJ is so concerned about losing—such as documentation from often hostile or
unstable countries—take significantly longer than two weeks to gather. Further, given the
complexity of asylum laws and the rapidly changing standards, including those contained in the
June 15, 2020 rule making it easier to find “frivolous” applications, imposing such drastic
deadlines will make it impossible for some individuals to procure the legal help they need to seek
asylum.
This truncated timeline creates an impossible choice for our providers and will reduce the
impact of the City’s investments. Providers must either significantly restructure their intake
processes, which will divert resources away from representation, or stop taking on new asylum
cases, which will defeat the purpose of the City’s investments. Moreover, the rushed timeline will
create additional burdens for our providers. Because of the urgency required in asylum cases,
current clients with asylum cases will have to be prioritized over those clients whose applications
for other forms of relief would otherwise be addressed first. But this shifting of resources and time
will affect the efficient allocation of cases, which may lead to increased backlogs.
The DOJ also argues that without such a deadline for the asylum application, there is a risk
that applicants may simply delay proceedings, resulting in inefficiency. Even assuming that the
premise of the argument is true, this argument focuses on the risk of delay but fails to recognize
the risk in imposing this deadline: that valid applications will not be filed because of a lack of
representation, and that vulnerable individuals will be sent back to their home countries to face
government sanctioned brutalities against themselves and/or their families or possible death.
Moreover, “efficiency” is an empty justification because it does not demand the solution outlined
in the Proposed Rule. For example, if the DOJ created a presumption that applicants are entitled
to asylum, that would also reduce the possibility of delayed proceedings. The fact that the DOJ
does not address this shows the truth: the DOJ would rather send ten individuals to their death than
allow for one individual to make a false asylum claim.
Finally, the DOJ claims that the deadline is consistent with existing regulations. This
argument is puzzling. One citation in particular reveals the inability of the DOJ to recognize the
needs of immigrants. The DOJ cites the regulatory directive in 8 CFR 1208.5(a) that asylum
applications filed by detained noncitizens are to be given expedited consideration as evidence that
a deadline is appropriate for all asylum seekers. But that regulation is necessary not because of
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general concerns about “efficiency” but because administrative delays in asylum processing cannot
be used as an excuse for indefinite detention. Moreover, that section of the CFR is clearly imposing
requirements on the government, not on individuals in custody seeking asylum.
This Proposed Rule compromises our legal system’s fairness and impartiality.
The Proposed Rule undermines fairness in the immigration legal system in fundamental
ways that disadvantage immigrants fleeing persecution. By creating different standards for the
evaluation of country conditions evidence, the DOJ will severely compromise asylum seekers’
ability to meet their burden of proving they would face persecution if returned to their country and
obtain life-saving relief. Moreover, this Proposed Rule would inappropriately alter an immigration
judge’s role in immigration legal proceedings: rather than remain a neutral arbiter, this rule would
give judges authority to supplement the record with their own evidence and essentially become an
interested party in these proceedings.
8 CFR § 1208.12 as written does not create a hierarchy of credible sources. The regulation
gives adjudicators the ability to consider and give equal weight to a myriad of supporting evidence,
including “material provided by the Department of State, the Office of International Affairs,
other Service offices, or other credible sources, such as international organizations, private
voluntary agencies, news organizations, or academic institutions.” This non-exhaustive list
benefits asylum seekers by giving them the flexibility to use as many supporting documents as
possible to substantiate their claim. Since many people flee their country without having the time
or ability to collect necessary documents, this ability to lean on governmental and NGO reports,
as well as newspapers and other media to corroborate their asylum claims is crucial.
Under the Proposed Rule, there would be two different standards for determining the
credibility of evidence that has historically been deemed equally credible and probative in asylum
proceedings. Immigration judges would be able to rely on country conditions reports provided by
the U.S. government without having to conduct a secondary analysis of their credibility while nongovernmental sources or reports conducted by foreign governments would be subject to a
secondary analysis to determine if “those sources are …credible and probative” in order to be
considered. This new standard wrongfully assumes that U.S. governmental sources are inherently
more credible despite the fact that, over the last few years, Department of State (“DOS”) country
conditions reports have been subject to politicized modifications by this federal administration. 16
Revising the standard for an immigration judge’s consideration of information from nongovernmental sources inappropriately slants the scales in favor of governmental reports, which
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will likely lead to an incomplete and partial analysis of the conditions in applicants’ home
countries.
As the immigration legal system continues to get politicized, it is important to maintain the
few safeguards and standards that exist with respect to application processes, evaluation of
supporting evidence, and judicial neutrality. The Proposed Rule would result in a fundamental
imbalance of power in a legal proceeding by allowing the executive branch to not only prosecute
cases (DHS) and adjudicate them (EOIR), but also be the preferred source of evidence (DOS and
other reports). This imbalance of power on its own already unfairly tips the scales in favor of DHS,
a party in all of these adversarial proceedings. However, this imbalance within the context of
accusations that senior DHS officials have encouraged lower-level official to falsify reports in
order to downplay “corruption, violence, and poor economic conditions” in Guatemala, Honduras,
and El Salvador that would “undermine the President’s policy objectives with respect to asylum” 17
make these proposed changes even more egregious.
The impermissible preference afforded governmental reports in this Proposed Rule will
disproportionately impact the most vulnerable of asylum-seeking populations—those women and
children subject to gender-based violence (“GBV”). Survivors of domestic and GBV seek asylum
in this country because of the social, economic, and legal reality that the violence they suffered is
brought about by a public code of conduct that allows them to be victimized simply because of
their gender. Violence is sometimes outside the reach of the state, and sometimes takes place where
weak governments depend on allied armed groups to provide security. 18 However, the very
indifference or participation of governmental authorities to the plight of survivors of GBV in fact
proves that persecution exists. Social norms can also hide GBV from public view, and
governments often allow those norms to go unchecked and unchallenged. Yet, the politicization
of DOS country reports over the last few years has led to evidence of gender-based violence GBV
or violations reproductive rights being underreported, omitted, or ignored in these reports. 19 If the
Proposed Rule goes into effect, it will have a disproportionate impact on victims of GBV and/or
violations of reproductive freedoms will have a harder time proving asylum claims.
Lastly, this Proposed Rule would impermissibly change the role immigration judges play
in asylum proceedings by encouraging them to submit their own evidence into the record.
Currently, immigration judges do not introduce their own research or evidence into the record in
17
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proceedings. Their duty to develop the record is understood to mean that they elicit additional
testimony from applicants and witnesses where appropriate, especially when applicants appear pro
se, to ensure a meaningful opportunity to present claims. However, this Proposed Rule would
fundamentally alter their role and make them an interested party in the proceedings by encouraging
them to introduce their own preferred evidence into the record. This proposed change is
unacceptable as it not only incentivizes neutral adjudicators to become an interested party but also
in that it unfairly disadvantages asylum seekers, who due to the drastic deadlines imposed by this
Proposed Rule may very well be appearing without counsel or without having had the opportunity
to fully develop their claims with their counsel.
These proposed changes are not benign. If implemented, they will impact our City and our
residents’ trust in the fairness of all of our democratic systems. Many immigrants fleeing their
countries of origin do so because their governments have failed to keep them safe and are deeply
corrupt. Our country has a system of checks and balances, of which our legal system is part. EOIR
and the immigration judges working within it are an essential part of the DOJ. Trust in this body
and its adjudicators is necessary to for our system to operate in a fair and equitable way. Any
governmental action that undermines fairness in a legal system threatens to break the community’s
trust with all levels of government. The City has invested significant time and resources to building
trust within immigrant communities for our local government, law enforcement, and legal
institutions. Should the Proposed Rule go into effect, it would detrimentally impact the trust
immigrant communities have in the immigration legal system and by extension, other government,
law enforcement, or legal systems.
The DOJ should work to preserve fairness and objectivity within the immigration legal
system, as opposed to further tipping the scales for the government over asylum applicants. These
proposed changes will alter the perceived neutrality and fairness in our immigration legal system,
and this in turn will affect the City’s immigrant residents’ perception and experience of fairness in
legal systems in general. The City has a vested interest in all of its residents, regardless of
immigration status, being able to avail themselves of legal systems to vindicate their rights. The
City has invested a lot into building up fairer local adjudication systems. For example, the City
encourages all residential tenants facing the threat of an eviction to participate in the housing court
legal process by providing access to legal assistance to all such tenants, under the nation’s first
right-to-counsel law for tenants,20 thereby fostering trust in the rule of law and the courts for
citizens and noncitizens alike. Further, the City wants to encourage all residents, especially
vulnerable populations like low-income individuals or immigrants, to come forward and use legal
mechanisms to fight against unjust outcomes, including discrimination or labor violations. 21 If
residents lose faith in legal systems or, worse, become afraid of them, the City’s investments in
making fairer local legal systems or encouraging participation of residents in legal systems will
negatively be impacted.
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Conclusion
In creating more unnecessary barriers for asylum seekers, the Proposed Rule continues this
federal administration’s sustained attacks on those seeking safe-haven in our country and city. As
with many of these attacks, the Proposed Rule prizes “efficiency” or speed over fairness and
impermissibly seeks to tip the balances in favor of the government in what are supposed to be fair
and neutral proceedings. The only logical interpretation of these new hurdles, especially in the
broader context of other proposed regulations rewriting asylum laws and procedures, is to deny as
many asylum seekers meaningful opportunity to pursue relief. Even if an asylum seeker manages
to get past the procedural hurdles, this rule would allow the government to control practically all
aspects of the proceedings—the prosecution, adjudication, and production of evidence—resulting
in a fundamentally unfair court process. Our country and our city has a long, proud history of
protecting the most vulnerable and offering them a safe and fair environment in which to thrive
again. The Proposed Rule makes a mockery of our commitment to asylum and humanitarian relief.
For these reasons, and those articulated above, the Proposed Rule should be withdrawn.
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